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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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AGRICULTURAL MARKETING AGREEMENT ACT 


COURT DECISION 


BORDEN, INC., et al., Plaintiffs vy. CLAYTON YEUTTER, Secretary, United 
States Department of Agriculture, Defendant. 

Civil Action No. H-88-1863. 

Filed February 13, 1990. 


Marketing order - Minimum price - Location adjustment - Scope of review - Substantial 
evidence - Deference to Secretary. 


After exhausting administrative remedies, plaintiff milk handlers filed suit to set aside Sccretary 
of Agriculture’s decision amending Texas Milk Marketing Order 126. The Court held that the 
order was authorized by law and was supported by substantial evidence. Substantial evidence 
is “such evidence as a reasonable mind might accept as adequate to support a conclusion." The 
substantial evidence standard is highly deferential to an agency decision. The AMAA authorizes 
the Secretary to act before disorderly marketing conditions arise. 


Melinda Harmon, United States District Court Judge. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 


MEMORANDUM OPINION AND ORDER 


Pending before the Court are Plaintiffs’ Motion for Partial Summary 
Judgment (Document #35), Defendant’s Motion for Summary Judgment 
(Document #37), and Intervenor-Defendant’s Motion for Summary Judgment 
(Document #39). The Court considered the motions and the memoranda in 
support, the replies thereto, and the applicable law in reaching its decision. 

Plaintiffs, Borden, Inc., Morningstar Foods, Inc. (as successor to The 
Southland Corporation), and Safeway Stores, Inc., brought suit as regulated 
"handlers" of milk with processing plants in Houston and Beaumont, Texas, 
sccking judicial review of the Secretary of Agriculture’s 1985 decision, 50 
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Fed.Reg. 12,765 (1985), amending the Texas Milk Marketing Order 126. 7 
C.F.R. & 1126 (1985). The Secretary’s regulatory decision increased by 18 
cents per hundredweight the minimum price that plaintiffs are required to pay 
milk producers for raw milk delivered to milk piants in the Houston- 
Beaumont zone of the Texas "marketing area." 50 Fed.Reg. 12,765. 

Plaintiffs contend that the decision of the Secretary of Agriculture is 
unsupported by substantial evidence; that the Secretary exceeded his authority 
under the Agricultural Marketing Agreement Act of 1937, 7 U.S.C. §§ 601 et 
seq.; and that the decision arbitrarily and unreasonably discriminates against 
Houston handlers. The Secretary contends that the decision below is 
supported by substantial evidence, is not arbitrary, capricious, or an abuse of 
discretion, and is otherwise in accordance with law. The intervenor-defendant 
supports the Secretary’s motion. 


ADMINISTRATIVE PROCEEDINGS 


The Secretary issued his Final Decision and Order on March 11, 1985. 50 
Fed.Reg. 9663 (1985). Plaintiffs sought a preliminary injunction from this 
court to enjoin the Secretary from implementing his decision, but their 
motion was denied. Borden v. Block, No. 85-1971 (S.D. Tex. June 5, 1985). 
Plaintiffs then sought administrative review of the Secretary’s order pursuant 
to 7 U.S.C. § 608 (c)(15)(A) (1976). An administrative law judge vacated the 


Secretary’s order, yet stayed such order to permit the Secretary to appeal to 
the judicial officer of the Department of Agriculture, to whom final 
administrative authority has been delegated. 7 C.F.R. § 2.35 (1989). The 
judicial officer reversed the order of the administrative law judge and upheld 
the Secretary’s original order. Jn re Borden, Inc., Southland Corporation, and 
Camation Company, AMA No. 126-9 (Sept. 30, 1987). 

Plaintiffs next sought judicial review in the District Court for the District 
of Columbia, as provided for in 7 U.S.C. § 608c(15)(B)(1976). Associated 
Milk Producers, Inc. was granted leave to intervene. Borden v. Lyng, No. 87- 
2820 (D.D.C. Jan 29, 1988). Following a venue hearing, the District Court for 
the District of Columbia Transferred the case to this district. Borden v. Lyng, 
No. 87-2820 (D.D.C. May 11, 1988). 


REVIEW OF THE EVIDENCE 


The evidence is set forth in the Administrative Record. There is no 
dispute as to the facts contained therein. 
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DISCUSSION 


The Agriculture Marketing Agreement Act of 1937 (the "Act"), 7 U.S.C. 
§§ 601 et seq. (1976), authorizes the Secretary of Agriculture to issue orders 
regulating the handling of milk and other commodities. Under the Act, the 
Secretary has the power to set minimum prices which handlers pay for milk 
purchased from producers. The price payable must be "uniform to all 
handlers." 7 U.S.C. § 608c(5)(A). The Secretary may amend this uniform 
price for 1) volume, market, and production differentials, 2) the grade or 
quality of the milk purchased, and 3) the location at which delivery of the milk 
is made to the handlers. Jd. This case concerns the third adjustment, or 
"location adjustment." 

The Supreme Court has stated that the purpose of such adjustments is to 
"compensate or reward the producer for providing an economic service of 
benefit to the handler." Zuber v. Allen, 396 U.S. 168, 184, 90 S.Ct. 314, 323 
(1969). The adjustment serves to encourage the movement of milk from 
outlying market locations to urban consumption centers in order to guarantec 
an adequate supply for plants in the area and to align prices among 
neighboring markets. Sunny Hill Farms Dairy Co. v. Hardin, 446 F.2d 1124, 
1126 (8th Cir. 1971), cert. denied, 405 US. 917, 92 S.Ct. 940 (1972). 
Additionally, an adjustment may be made to cover the cost of transporting 
milk from supply plants to consumption centers. See generally, Walmsley v. 
Block, 719 F.2d 1414, 1419 (8th Cir. 1983); Sunny Hill, 446 F.2d at 1128-29. 

Section 608c(15)(B) authorizes judicial review of the Secretary’s decision 
to determine whether such evidence is “in accordance with law." 7 U.S.C. & 
608c(15)(B). The Fifth Circuit has stated that the scope of such review is 
defined by the Administrative Procedure Act, 5 U.S.C. § 706(2). Suntex Dairy 
v. Block, 666 F.2d 158, 162 (Sth Cir. 1982), cert denied, 459 U.S. 826, 103 S.Ct. 
59 (1982). This court, therefore, is limited to determining whether the 
Secretary’s findings and conclusions were “arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with the law," 5 U.S.C. § 706(2)(A), 
"in excess of statutory jurisdiction, authority, or limitations...," 5 U.S.C. § 
706(2)(C), or “unsupported by substantial evidence..." 5 U.S.C. § 706(2)(E). 

The Fifth Circuit has defined “substantial evidence" as "more than a 
scintilla, less than a preponderance, and is such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” Burnside 
v. Bowen, 845 F.2d 587, 590 (Sth Cir. 1988) (quoting Adams v. Bowen, 833 
F.2d 509, 511 (Sth Cir. 1987)). This standard of review is highly deferential 
to an agency decision, Avoyelles Spotsmen’s League, Inc. v. Marsh, 715 F.2d 
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897, 904 (Sth Cir. 1983), which is “entitled to a presumption of regularity." 
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415, 91 S.Ct. 814, 
823 (1971). 

Additionally, the Fifth Circuit has written that the "arbitrary and 
capricious" standard allows this Court to only consider "whether the agency 
decision ’was based on a consideration of the relevant factors and whether 
there has been a clear error of judgment.” Suntex Dairy, 666 F.2d at 162 
(quoting Overton Park, 401 U.S. at 416, 91 S.Ct. 814 at 823-24). The court, 
when determining whether the Secretary’s decision is arbitrary and capricious, 
"may focus only on the factors considered and the existence of an obvious 
error in judgment." Suntex Dairy, 666 F.2d at 166. 

The review conducted by a district court is not a de novo fact finding 
process. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315-316 (3rd Cir. 1968), 
cert. denied, 394 U.S. 929, 89 S.Ct. 1187 (1969). Though the court must 
conduct a [sic] thoroughly scrutinize the administrative record, it may not 
reweigh the evidence in the record nor substitute its judgment for that of the 
Secretary’s. Overton Park, 401 US. at 416, 91 S.Ct. 814 at 823-24; Burnside, 
845 F.2d at 590. 

Since "the federal milk marketing regulation provisions present a highly 
complex scheme," courts have traditionally granted the Secretary great 
deference when reviewing milk order regulations. Suntex Dairy, 666 F.2d at 
160. In addition, courts should consider the "Byzantine nature of milk 
marketing regulation" and “willingly confess [their] incapacity to contribute 
intelligently to the general course of decision[s]" on milk pricing orders. Id. 
at 166 (quoting Hahn v. Gottlieb, 430 F.2d 1243, 1249 (1st Cir. 1970)). More 
recently, the Seventh Circuit has noted: 


The milk problem is so vast that fully to comprehend it would require 
an almost universal knowledge ranging from geology, biology, chemistry 
and medicine to the niceties of the legislative, judicial and 
administrative processes of government. 


County Line Cheese Co. v. Lyng, 823 F.2d 1127, 1133 n.1 (7th Cir. 1987) 
(quoting Queensboro Farms Products, Inc v. Wickard, 137 F.2d 969, 975 (2nd 
Cir. 1943)). For these reasons, decisions of the Secretary "must be accorded 
considerable weight by the courts." Id.; Queensboro Farms, 137 F.2d at 980. 

Upon examination of the record under the above standards of review, this 
court concludes that the Secrctary’s decision to increase the minimum price 
to handlers in the Houston-Beaumont zone does not exceed his statutory 
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authority, is supported by substantial evidence, and is not arbitrary and 
unreasonable. In reaching this conclusion, the Court also considered, but 
rcjected, the arguments of plaintiffs. 

Plaintiffs first contend that the Secretary exceeded his authority under the 
Act. As noted above, the Secretary has the authority to establish minimum 
prices for milk purchased by producers and to amend these pricing orders 
subject to adjustments for the location of the delivery of milk. Such pricing 
orders may be issued “whenever the Secretary has reason to believe that the 
issuance of an order will tend to effectuate the declared policy of" the Act. 
7 US.C. § 608(3), and only upon "due notice of and an opportunity for a 
hearing upon a proposed erder." Id. These provisions are also applicable to 
amendments to orders for price adjustments. 7 U.S.C. § 608(17). 

The policies underlying the Act are "to establish and maintain orderly 
marketing conditions for the covered commodities that will result in parity 
prices to farmers, to protect consumers in approaching the parity prices, to 
establish and maintain standards for commodities, to insure an orderly flow 
of the supply of commodities to market, and to avoid the disruption of orderly 
marketing through continued regulation." Suntex Dairy, 666 F.2d at 160. 

Following the issuance of notice of hearing, 48 Fed.Reg. 39,643 (1983), the 
Secretary held a hearing, on October 4-7, 1983, on the proposals to amend 
location adjustments in the Texas marketing area. The Secretary’s Final 
Decision was issued on March 3, 1985, and published in the Federal Register 
on March 11, 1985. 50 Fed.Reg. 9661 (1985). The Secretary summarized his 
decision as follows: 


This decision provides that the handler and producer location 
adjustments be increased by 18 cents per hundredweight in the 
Houston portion of the Texas marketing area. The price increase is 
necessary to reflect increases in hauling costs and to assure the orderly 
marketing of substantial quantities of milk that must be shipped long 
distances to supply the fluid needs of the most heavily populated area 
in the market. 


The Court finds that the Secretary’s location adjustment accords with the 
requisite statutory procedure and effectuates the declared policy of the Act. 

Plaintiffs argue, however, that the Secretary exceeded his authority in 
attempting to create "uniformity" of prices at levels above the minimum prices. 
The Court finds that the Secretary did not attempt to create uniformity of 
prices at above minimum price levels, but rather sought to amend the then 
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current pricing order which had failed to establish "uniformity" of prices to 
producers as required by § 608c(5)(A)(3) of the Act. The Secretary stated 
that: 


[B]ecause of higher transportation costs and various changes in the 
over-order pricing structure, inequities exist both among producer and 
handlers. These inequities are representative of disorderly and 
unstable marketing conditions that threaten the continued availability 
of milk supplies for Zone 8 plants and, therefore, must be addressed 
by the Secretary under the purposes and requirements of the Act. 


50 Fed.Reg. at 9669. 


Plaintiffs also contend that the Secretary exceeded his authority by 
amending the Texas pricing order when disorderly marketing conditions did 
not exist. In making this argument, plaintiffs misinterpret the language of 
section 602(4), which states that the Secretary has the power "to establish and 
maintain such orderly marketing conditions . . . as will provide . . . an orderly 
flow of the supply thereof to market." 7 U.S.C. § 602(4). This section does 
not preclude the Secretary from acting until "disorderly marketing conditions" 
exist, but rather authorizes the Secretary to establish and maintain orderly 
marketing conditions. Plaintiffs’ argument is without merit. 

Plaintiffs further argue that the Secretary exceeded his authority by 
interpreting the Act to permit location adjustment based solely on 
transportation costs without consideration of supply conditions and alignment. 
In support of this proposition, plaintiffs rely extensively on Schepps Dairy Inc. 
v. Bergland, 628 F.2d 11 (D.C. Cir. 1979). Schepps, however, merely held that 
the Act does not mandate that location adjustments must precisely reflect 
transportation costs. Nowhere did the court require the Secretary to base his 
decision on supply conditions and price alignment. Additionally, the record 
demonstrates that the Secretary did consider both the supply and alignment 
factors. 


The higher price will . . . provide a greater assurance that supplies of 
milk will be made available to supply the fluid milk needs of the largest 
consumption center in the marketing area . . . represents a refinement 
of the current price alignment among Zones 1, 8 and 9 by recognizing 
the nearest alternative different source of supply for Zones 8 and 9 and 
the proximity of such supply areas to Zone 1 consumption centers. 
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50 Fed.Reg. 9671. 


Plaintiffs next contend that the Secretary's amendment of the Texas order 
is not supported by substantial evidence. The "substantial evidence" inquiry, 
as noted above, requires only a determination that the findings of the 
Secretary are supported by "such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion." Suntex, 666 F.2d at 162 
(citing Consolidated Edison Co., v. N.L.R.B., 305 U.S. at 229, 59 S.Ct. at 217) 


As stated previously, the Secretary’s findings are supported by substantial 
evidence. See e.g, 50 Fed.Reg. 9663 (1985). Upon extensive review of the 
record, this court determines that the record contains "substantial evidence” 
that (1) the then current local adjustment no longer reflected a sufficient 
degree of the added economic service of supplying milk to Zone 8, See 
Transcript of Promulgation Hearing October 4-7, 1983, at 586-88, 624-26, 728; 
(2) inequities existed among producer prices which could disrupt adequate 
supply of milk for the Houston-Beaumont region, Jd. at 627-30, 5 Fed.Reg. 
9668 (1985); (3) the Houston-Beaumont region has increased dramatically in 
population, Compilation of Statistical Information for the Texas Milk Market, 
Exhibit 6, Table 3; (4) this region is extremely deficit in milk production, Jd. 
at Table 8; and, (5) substantia! volumes of milk must be shipped hundreds of 
miles from the northern production areas Id. at Table 9. This evidence 
sufficiently supports the Secretary’s decision to increase the local adjustment 
for Zone 8 in order to promote orderly marketing conditions. 

Plaintiffs further contend that the Secretary’s decision was arbitrary and 
unreasonable because it raised the minimum price for the Houston-Beaumont 
zone only. As stated above, this court will only consider whether the 
Sceretary’s decision "was based on a consideration of relevant factors and 
whether there has been a clear error of judgment." Suntex, 666 F.2d at 162. 

In support of his decision to limit the location adjustment to Zone 8 (the 
Houston-Beaumont zone), the Secretary stated: 


[I]t appears that a consideration of whether the current order location 
adjustments are continuing to provide the necessary price incentives for 
milk movements is critical only with respect to Zone 8 and 9. These 
zones contain major consumption centers, are extremely deficit in 
terms of local production, and must obtain increasing supplies of milk 
from distant alternative sources. 
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50 Fed.Reg. 9667. 


Yet, after extensive examination of the statistical analysis before him, Jd. 
at 9670, the Secretary concluded that “even though hauling costs have 
increased, no price increase is necessary for Zone 9 because of the increase 
of production in an area that is advantageously located to supply the fluid milk 
needs of handlers operating plants in Zone 9." Id. 

This court finds that the Secretary based his decision on relevant factors 
and properly exercised judgement in raising the location adjustment for Zone 
8 only. 

The decision of the Secretary was within the statutory authority of the Act, 
was reached after careful consideration of the record, and was supported by 
substantial evidence. It is therefore ORDERED that Defendant’s and 
Intervenor-Defendant’s Motions for Summary Judgment be, and hereby is, 
GRANTED. It is also ORDERED that the Plaintiffs’ Motion for Summary 
Judgment be, and hereby is, DENIED. 


BORDEN, INC, et al., Plaintiffs y. CLAYTON YEUTTER, Secretary, United 
States Department of Agriculture, Defendant. 
Civil Action No. H-88-1863. 


Melinda Harmon, United States District Court Judge. 
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 


FINAL JUDGEMENT 


Pursuant to the Order signed on this date, it is ORDERED that judgment 
be entered in favor of Defendants; that Plaintiff take nothing from 
Defendants; and that Defendants recover of the Plaintiffs their costs of court. 

This is a FINAL JUDGEMENT. . 
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Consolidated Dockets: 


In re: ASAKAWA FARMS, 90 AMA Docket Nos. F&V 916-7 and 917-8. 
In re: CHIAMORI FARMS, 90 AMA Docket Nos. F&V 916-8 and 917-9. 
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In re: NILMEIER FARMS, 90 AMA Docket Nos. F&V 916-13 and 917-14, 
In re) CHOSEN ENTERPRISE, 90 AMA Docket Nos. F&V 916-14 and 
917-15. 

In ree GEORGE HUEBERT FARMS, 90 AMA Docket Nos. F&V 916-15 and 
917-16. 

In re: WILMER HUEBERT FARMS, 90 AMA Docket Nos. F&V 916-16 and 
917-17. 

In re: KOBASHI FARMS, 90 AMA Docket Nos. F&V 916-17 and 917-18. 
In re: NAKAYAMA FARMS, INC., A CALIFORNIA CORPORATION, 90 
AMA Docket Nos. F&V 916-18 and 917-19. 

and 

In re) MIHARA FARMS, 90 AMA Docket Nos. F&V 916-19 and 917-20. 
Order Denying Request for Stay Pending Outcome of Wileman Decision filed 
September 27, 1991. 


Gregory Cooper, for Respondent. 
Clifford C. Kemper, Fresno, CA, for Petitioners. 
Order issued by Donald A. Campbell, Judicial Officer. 


By a letter dated September 20, 1991, petitioners’ attorney requested a stay 
of these proceedings pending the ultimate outcome of the Wileman/Kash 
petitions. However, it could be several years before the Wileman/Kash 
proceedings are finally resolved on judicial review, including possible review 
by the Supreme Court of the United States. In addition, it is possible that the 
ultimate judicial decision might be worded in such a manner that reasonable 
minds could reasonably differ as to the effect of the judicial decision on these 
proceedings. Since there is an administrative need to have these matters 
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completed as soon as reasonably practicable, petitioners’ request for a stay 
should be denied. 

Petitioners express concern about the duplicative effort by all parties, but 
if, as petitioners contend, the issues in these cases are the same as in the 
Wileman/Kash proceedings (I have not personally examined the record of the 
Asakawa Farms, et al., proceedings), there would not appear to be any reason 
for filing further briefs on these matters. In my decision in Wileman I and the 
decision to be filed Monday, September 30, 1991, in Wileman IT, I have set 
forth my firm views as to these issues. Unless petitioners have some 
completely new argument not previously made, it would serve no useful 
purpose to reargue these issues that have already been so thoroughly briefed 
and argued by the parties. Accordingly, it would seem appropriate to merely 
incorporate by reference all arguments previously made as to these issues in 
the Wileman proceedings. 

Petitioners’ attorney was advised this day by telephone that a stay would 
not be granted, and that a short statement incorporating by reference all 
previous briefs would be appropriate. Accordingly, no further extension will 
be granted in these proceedings. 


Order 


Petitioners’ request for a stay is denied. No further extension of the time 


for filing petitioners’ appeal will be granted. 


In re: ASAKAWA FARMS. 

90 AMA Docket Nos. F&V 916-7 and 917-8. 

CHIAMORI FARMS. 

90 AMA Docket Nos. F&V 916-8 and 917-9. 

PHILLIPS FARMS. 

90 AMA Docket Nos. F&V 916-9 and 917-10. 

KOBASHI FARMS, INC., A CALIFORNIA CORPORATION. 
90 AMA Docket Nos. F&V 916-10 and 917-11 

TANGE BROS., INC., A CALIFORNIA CORPORATION. 
90 AMA Docket Nos. F&V 916-11 and 917-12. 

NAGAO FARMS. 

90 AMA Docket Nos. F&V 916-12 and 917-13. 
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NILMEIER FARMS. 

90 AMA Docket Nos. F&V 916-13 and 917-14. 
CHOSEN ENTERPRISE. 

90 AMA Docket Nos. F&V 916-14 and 917-15. 
GEORGE HUEBERT FARMS. 

90 AMA Docket Nos. F&V 916-15 and 917-16. 
WILMER HUEBERT FARMS. 

90 AMA Docket Nos. F&V 916-16 and 917-17. 
KOBASHI FARMS. 

90 AMA Docket Nos. F&V 916-17 and 917-18. 
NAKAYAMA FARMS, INC., A CALIFORNIA CORPORATION. 
90 AMA Docket Nos. F&V 916-18 and 917-19. 
MIHARA FARMS. 

90 AMA Docket Nos. F&V 916-19 and 917-20. 
Decision and Order filed November 27, 1991. 


Dismissal of petitions — Delegation of authority — Assessments for advertising — Assessments 
not improper retroactive rulemaking — First & Fifth Amendment rights not violated — Due 
process and equal protection rights — Taxing power of Congress — Antitrust laws — Attorney’s 
fees premature — Maturity standards valid — Size regulations valid — Monetary damages 
unavailable — Notice and comment requirements. 


The Judicial Officer affirmed the Order by Chief Judge Palmer dismissing the Petitions filed 
under the Federal Marketing Orders Regulating the Handling of Nectarines Grown in California 
and Fresh Pears, Plums, and Peaches Grown in California. The motion to dismiss for want of 
standing is denied, but the Petitions are dismissed because the delegation of authority by the 
Secretary to the Marketing Committees and their staffs is lawful, the expense and rate of 
assessment regulations issued under Marketing Orders 916 and 917 were issued in accordance 
with the Administrative Procedure Act, were not impermissible retroactive regulations and are 
in accordance with law, and the rate of assessment regulations for advertising: are authorized 
under the Agricultural Marketing Agreement Act; do not violate Petitioners’ rights under the 
First Amendment of the United States Constitution; do not violate due process and equal 
protection as guaranteed by the Fifth Amendment of the United States Constitution; and are 
not an unlawful delegation of the taxing power granted to Congress. In addition, the 
Government in the Sunshine Act is not applicable to meetings held by the Marketing 
Committees, the maturity standards imposed for 1988-89 are valid and in accordance with law, 
the size regulations imposed for 1988-89 are valid and in accordance with law, the size 
regulations under Marketing Order 916 do not constitute a taking of property without just 
compensation in violation of the Fifth Amendment of the United States Constitution, this is not 
the proper forum in which to raise alleged violations of the antitrust laws, Petitioners’ allegations 
respecting interim relief and monetary damages do not present justiciable issues for resolution, 
and Petitioners’ request for attorney's fees is premature. 
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Greg Cooper, for Respondent. 

Clifford C. Kemper, Fresno, CA, for Petitioners. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


These proceedings were instituted by Petitions filed pursuant to § 
8c(15)(A) of the Agricultural Marketing Agreement Act of 1937 (the "Act"), 
as amended (7 U.S.C. § 608c(15)(A)), relating to the Federal Marketing 
Orders Regulating the Handling of Nectarines Grown in California (7 C.F.R. 
Part 916) and Fresh Pears, Plums, and Peaches Grown in California (7 C.F.R. 
Part 917).' Petitioners complain as to the same matters involved in other 
recent cases, e.g., In re Wileman Bros. & Elliott, Inc. (Wileman II), 50 Agric. 
Dec. _ (Sept. 30, 1991), appeal docketed, No. CV F 90-473 OWW (E.D. 
Cal. Oct. __, 1991); In re Wileman Bros. & Elliott, Inc. (Wileman I), 49 Agric. 
Dec. 705 (1990), appeal docketed, No. CV F 90-473 OWW (E.D. Cal. July 27, 
1990). 

On April 10, 1991, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) dismissed the Petitions as to all but one issue, and certified that issue 
to the Judicial Officer for decision. 

On October 16, 1991, Petitioners appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)2 On 
November 12, 1991, the case was referred to the Judicial Officer for decision. 

Petitioners’ Motion to Recuse is denied for the same reasons set forth in 
the Order filed April 6, 1990, with respect to a similar motion by the same 
attorneys, in In re Wileman Bros. & Elliott, Inc. (Wileman IT), 50 Agric. Dec. 
___ (Sept. 30, 1991), appeal docketed, No. CV F 90-473 OWW (ED. Cal. 
Oct. __, 1991). 


"See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-58 (1981 and 1989 Cum. Supp.). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Based on a careful examination of the record, I agree with the ALJ’s 
determinations. Accordingly, I am dismissing the Petitions. The ALJ’s 
Decision is adopted, with a few changes included within brackets, and 
omissions designated by dots. Additional conclusions by the Judicial Officer 
follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S DECISION 
Preliminary Statement 


On September 17, 1990, the above petitions were filed pursuant to 7 
U.S.C. § 608c(15)(A) of the Agricultur[al] Marketing Agreement Act of 1937 
("AMAA") alleging that various aspects of the Marketing Orders regulating 
the handling of Nectarines Grown in California (7 C.F.R. Part 916) and Fresh 
Pears, Plums and Peaches Grown in California (7 C.F.R. Part 917) ("Orders") 
were not in accordance with law. 

On October 18, 1990, Respondent filed a motion to dismiss the petitions 
in accordance with section 900.52(c) of the Rules of Practice. 7 C.F.R. § 
900.52(c) (1990). 

On January 23, 1991, Petitioners filed an opposition to Respondent’s 
motion to dismiss the petition. 

As all thirteen petitions are based upon identical facts and legal issues, the 
cases are consolidated. In fact, the petitions are exact copies of one another 
and do not contain facts and allegations specific to that petitioner. In this 
manner, the petitions are generally deficient and could be dismissed for failure 
to specify how each petitioner was affected by the Marketing Orders. 
However, I have not dismissed them on that basis, nor on the basis of the 
challenges Respondent has made to the standing of some of the Petitioners. 
Instead, I have carefully reviewed the petitions, the motion to dismiss, and 
Petitioners’ opposition to the motion to dismiss, and upon that review have 
concluded that the petitions should be dismissed in respect to all but one issue 
on the basis of past controlling decisions by the Judicial Officer on many of 
the issues and because other issues do not . . . state on their face claims upon 
which relief may be granted. The one remaining issue is being certified to the 
Judicial Officer for decision. 


Conclusions 


1. The motion to dismiss for want of standing is denied. 
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2. The delegation of authority by the Secretary to the Marketing 
Committees and their staffs is lawful. 

3. The expense and rate of assessment regulations issued under Marketing 
Orders 916 and 917 were issued in accordance with the Administrative 
Procedure Act. 

4. The expense and rate of assessment regulations issued under Marketing 
Orders 916 and 917 were not impermissible retroactive regulations and are in 
accordance with law. 

5. The rate of assessment regulations for advertising are authorized under 
the Agricultural Marketing Agreement Act. 

6. The rate of assessment regulations for advertising do not violate 
Petitioners’ rights under the First Amendment of the United States 
Constitution. 

7. The rate of assessment regulations for advertising do not violate due 
process and equal protection as guaranteed by the Fifth Amendment of the 
United States Constitution. 

8. The rate of assessment regulations are not an unlawful delegation of 
the taxing power granted to Congress. 

9. The Government in the Sunshine Acct is not applicable to meetings held 
by the Marketing Committees. 

10. The maturity standards imposed for 1988-89 are valid and in 
accordance with law. 

11. The size regulations imposed for 1988-89 are valid and in 
accordance with law. 

12. The size regulations under Marketing Order 916 do not constitute 
a taking of property without just compensation in violation of the Fifth 
Amendment of the United States Constitution. 

13. This is not the proper forum in which to raise alleged violations of 
the antitrust laws. 

14. _ Petitioners’ allegations respecting interim relief and monetary 
damages do not present justiciable issues for resolution. 

15. Petitioners’ request for attorney’s fees is premature. 

16. Petitioners’ allegation that expense and advertising assessments are 
being expended in violation of the provisions of the Agricultural Marketing 
Agreement Acct is hereby certified to the Judicial Officer for a determination 
as to whether a section 608c(15)(A) proceeding is the appropriate forum to 
take evidence and decide Petitioners’ allegation. 
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Discussion 


1. The motion to dismiss for want of standing is denied. 


Respondent contends that Petitioners Asakawa Farms, Chiamori Farms, 
Tange Bros., and Nakayama Farms, are not handlers and as a result lack the 
necessary standing to file a petition pursuant to section 608c(15)(A) of the 
AMAA. All of the Petitioners, however, have stated in their petitions that 
they are handlers. Allegations of material fact contained in the petitions must 
be construed in the light most favorable to the Petitioners when considering 
a motion to dismiss for want of standing. Warth v. Seldin, 422 U.S. 490, 501 
(1975). Therefore, I will assume for purposes of the motion to dismiss only, 
that each of the Petitioners was a handler at all times pertinent. 


2. The delegation of authority by the Secretary to the Marketing Committees 
and their staffs is lawful. 


Petitioners contend that the delegation of authority by the Secretary to the 
Marketing Committees and their staffs is unlawful because the Committees 
are composed of Petitioners’ competitors. The Judicial Officer rejected this 
argument in Jn re Saulsbury Orchards and Almond Processing, Inc., 50 Agric. 
Dec. __, slip op. at 49-52 (January 23, 1991), holding that the Almond Board, 
made up of the petitioners’ competitors, was not the result of an unlawful 
delegation of authority by the Secretary. See Chilgades Farm, Ltd. v. Butz, 485 
F.2d 1125, 1134 (5th Cir. 1973), cert. denied, 417 U.S. 968 (1974); Whittenburg 
v. United States, 100 F.2d 520, 522-23 (Sth Cir. 1938). As long as the Secretary 
retains the lawmaking authority and must approve actions by the Marketing 
Committees, there is no unlawful delegation of authority. Jn re Sequoia 
Orange Co., 47 Agric. Dec. 2, 180-85 (1988), aff'd in part and remanded sub 
nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 
14, 1989), appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90- 
15781 (9th Cir. June 11, 1990). In these Orders, the Secretary has retained 
all of the enforcement and implementation authority. The Committees must 
submit all budgets, plans, projects and recommendations to the Secretary for 
his approval. 7 C.F.R. §§ 916.31(c), (f), .45, 51, 917.34), .35(a), (e)-(f), .41 
(1990). The Committees have no lawmaking authority, therefore there is no 
unlawful delegation of authority. 

Petitioners also contend that the Secretary did not approve changes in 
color standards and other maturity tests, and this resulted in an unlawful 





1150 AGRICULTURAL MARKETING AGREEMENT ACT 


delegation of authority. The Judicial Officer specifically held in Wileman I 
that the Secretary intended that the Marketing Committees and Maturity 
Subcommittees would make changes in the maturity standards to effectuate 
the Secretary’s intent to increase the maturity levels. In re Wileman Bros. & 
Elliot{t], Inc., 49 Agric. Dec. __, slip op. at 105-22 (July 9, 1990), appeal 
docketed, No. CV F 90-473-EDP (E.D. Cal. July 27, 1990) ("Wileman I"). The 
Judicial Officer also found that the "higher" maturity standard was not too 
vague and therefore, did not result in an unlawful delegation of authority. Id. 
at 103-05. Accordingly, this challenge is dismissed. 


3. The expense and rate of assessment regulations issued under Marketing 
Orders 916 and 917 were issued in accordance with the APA. 


Petitioners argue that all nectarine, plum and peach expense and rate of 
assessment regulations implemented from 1980 to the present are invalid 
because the Secretary, in violation of the APA, failed to engage in reasoned 
decisionmaking, and failed to provide for notice and the opportunity to 
comment. The Judicial Officer rejected this argument with respect to the 
expense and rate of assessment regulations implemented from 1980-1987 in 
Wileman I, slip op. at 76-88. The Judicial Officer held that the Secretary is 
not required to employ notice and comment rulemaking to approve the budget 
or the rates of assessment determined by the Marketing Committees. Jd. at 
81. The Judicial Officer expanded on this in Saulsbury Orchards, where he 
held that the assessment rate need not be included in a regulation. "[T]here 
is nothing in the Agricultural Marketing Agreement Act of 1937 that requires 
that a handler’s assessment obligations be set forth in a regulation... .” 
Sauisbury Orchards, slip op. at 166 (citation omitted). The Judicial Officer in 
holding that the Secretary is not required to use notice and comment 
rulemaking for the budget and rate of assessment regulations, took note of the 
fact that, even so, the Secretary may seek "further public input through a 
Federal Register publication regarding the budget of the Committees and . . 
. has done so on some isolated occasions.” Wileman I, slip op. at 82. For 
marketing years 1988 to the present, the Secretary employed notice and 
comment rulemaking for the expense and rate of assessment regulations. 55 
Fed. Reg. 22033, 27801, 31605, 35293 (1990); 54 Fed. Reg. 26382, 30365, 
30392, 33667 (1989); 53 Fed. Reg. 23243, 26782, 27151, 29875 (1988). Thus, 
for those marketing years, Petitioners were given more participation than 
required of the Secretary under the Judicial Officer’s holding in Saulsbury 
Orchards and Wileman I. 
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In accordance with the determination by the Judicial Officer that the 
expense and rate of assessment regulations are not subject to the notice and 
comment requirements of the APA, and that the Secretary engaged in 
reasoned decisionmaking when he issued the regulations from 1980-87, the 
regulations for 1988 to the present are concluded to be valid and in 
accordance with law. Wileman I, slip op. at 82. These allegations are 
therefore dismissed. 


4. The expense and rate of assessment regulations issued under Marketing 
Orders 916 and 917 were not impermissible retroactive regulations and are in 
accordance with law. 


Petitioners argue that the expense and rate of assessment regulations 
promulgated from 1980 to the present violate the APA because these 
regulations apply retroactively. While the issue of retroactivity was not 
directly raised in Wileman I, the Judicial Officer found that the AMAA and 
Marketing Orders 916 and 917 clearly authorize the issuance of retroactive 
assessment regulations. Wileman I, slip op. at 83. Additionally, the Judicial 
Officer held in Saulsbury Orchards that the assessment regulations 
promulgated under the Almond Marketing Order (7 C.F.R. Part 981) were 
not invalid retroactive regulations of the kind denounced by the Supreme 
Court in Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 109 S.Ct. 468 (1988). 
That same analysis is equally applicable to the regulations at issue here, 
therefore this challenge must be dismissed. 


5. The rate of assessment regulations for advertising are authorized under the 
AMAA. 


Petitioners assert that the regulations imposing assessments for advertising 
are not authorized by the AMAA and therefore not in accordance with law. 
Section 608c(6)(I) of the AMAA authorizes the use of assessments for an 
advertising program. 7 U.S.C. § 608c(6)(I). Sections 916.45 and 917.39 of the 
Orders expressly authorize the use of assessments for paid advertising. 7 
C.F.R. §§ 916.45, 917.39 (1990). Inasmuch as Petitioners have not challenged 
the formal rulemaking records implementing those sections of the Orders, 
they are barred from litigating the question of whether the Orders should 
provide for paid advertising payable by assessments. See Wileman I, slip op. 
at 85. 





1152 AGRICULTURAL MARKETING AGREEMENT ACT 


6. The rate of assessment regulations for advertising do not violate 


Petitioners’ rights under the First Amendment of the United States 
Constitution. 


Petitioners claim that the rate of assessment regulations violate their rights 
under the First Amendment of the United States Constitution because they 
are compelled to pay for advertising conducted by the Marketing Committees 
with which they do not agree. U.S. Const. amend I. The Judicial Officer held 
in Saulsbury Orchards, that the assessment obligation does not violate almond 
handlers’ rights to free speech. Saulsbury Orchards, slip op. at 82-88; See 
United States v. Frame, 885 F.2d 1119 (3rd Cir. 1989), cert. denied [, 493] U.S. 
[1094], 110 S.Ct. 1168 (1990) (using the heightened standard of compelling 
state interest, the court held that the advertising program, with assessment 
obligation, did not violate the First Amendment rights of cattle producers). 
The Judicial Officer explained that the appropriate test to determine if a 
government regulation is violative of the First Amendment is the rational basis 
test. "That test requires only that the government regulation bear a 
reasonable ‘fit’ to the government’s important interest." Saulsbury Orchards, 
slip op. at 82; relying on[] University of New York v. Fox, [492] U.S. [469], 109 
S.Ct. 3028, 3034-35 (1989). The government’s interest in the paid advertising 
program for Marketing Orders 916 and 917 is to promote the sale, 
consumption and use of California nectarines, plums and peaches. Saulsbury 


Orchards, slip op. at 86. The advertising program provides a necessary end 
to achieving the goals of the Orders. Jd. at 88. The government has a 
rational basis for the advertising program which does not impinge upon the 
Petitioners’ rights under the First Amendment. Therefore, Petitioners[’] claim 
must be dismissed. 


7. The rate of assessment regulations for advertising do not violate due 


process and equal protection as guaranteed by the Fifth Amendment of the 
United States Constitution. 


Petitioners assert that the assessment regulations violate their rights of 
substantive and procedural due process, and their right to equal protection 
under the Fifth Amendment of the United States Constitution. U.S. Const. 
amend. V. As discussed above, the regulations were promulgated in 
accordance with the APA and, therefore, Petitioners’ procedural due process 
rights were not violated. 
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Petitioners’ substantive due process and equal protection arguments are 
based on long discredited theories. Saulsbury Orchards, slip op. at 52-57; See 
Ferguson v. Skrupa, 372 U.S. 726, 729-730 (1963); Lincoln Fed. Labor Union 
v. Northwestern Iron & Metal Co., 335 U.S. 525 (1949); Olsen v. Nebraska, 313 
U.S. 236 (1941); United States v. Carolene Prods. Co., 304 U.S. 144 (1938). 
Modern due process and equal protection analysis regarding economic 
regulations requires only a rational basis for the regulation. City of Dallas v. 
Stanglin, 490 U.S. 19, 109 S.Ct. 1591, 1594 (1989); Williamson v. Lee Optical 
of Okla., Inc., 348 U.S. 483, 488 (1955). As the rational basis for the Orders 
is to promote the sale, consumption and use of California nectarines, plums 
and peaches, there is no violation of due process or equal protection as 
guaranteed by the Fifth Amendment. Accordingly, these challenges to the 
legality of the Marketing Orders are dismissed. 


8. The rate of assessment regulations are not an unlawful delegation of the 
taxing power granted to Congress. 


Petitioners argue that rate of assessment regulations are an unlawful 
delegation of constitutional authority to levy taxes. U.S. Const. art. I, § 8, cl. 
1. The assessments are not taxes. The authority of the Secretary to impose 
assessments is a lawful delegation pursuant to the Commerce Clause of the 
United States Constitution. Saulsbury Orchards, slip op. at 88-91; U.S. Const. 
art. I, § 8, cl. 3. Section 608c(1) of the AMAA reflects the intent of Congress 
to invoke its commerce powers. Saulsbury Orchards, slip op. at 89; 7 U.S.C. 
§ 608c(1). 

While the power to collect assessments is a delegation by Congress of its 
commerce powers, if this was in fact a delegation of the taxing power, the 
standard of review would be the same. The Supreme Court has explained that 
the Constitution does not require a stricter review of Congress’ delegation of 
the taxing power than of the commerce power. Skinner v. Mid-America 
Pipeline, 490 U.S. 212, 109 S.Ct. 1726, 1733 (1989). At any rate, the non- 
delegation standard is used in reviewing Congressional delegations of the 
taxing power as well as the commerce power. Jd. at 1731. Applying it, the 
Judicial Officer has held the authority to collect assessments under the almond 
order to be a lawful delegation: 


The limitations placed on the Secretary are similar to those the Court 
highlighted in Skinner as why there was no unlawful delegation of 
authority. The Secretary may not collect assessments from any person 
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not regulated under a marketing order (7 U.S.C. § 698c(10) (1988)); 
he may not use promotional funds for anything that does not effectuate 
the declared policy of the Act (7 U.S.C. § 602(3) (1988)); and he must 
apply a uniform assessment to all handlers regulated under the Order 
(7 U.S.C. § 608c(10) (1988)). 


Saulsbury Orchards, slip op. at 90. That same reasoning is equally applicable 
here, thus the power of the Secretary to collect assessments under the Orders 
is construed to be a constitutional delegation of the commerce power, and this 
challenge is therefore dismissed. 


9. The Government in the Sunshine Act is not applicable to meetings held 
by the Marketing Committees. 


Petitioners assert that the rate of assessment regulations were promulgated 
in violation of The Government in the Sunshine Act. 5 U.S.C. § 552b. The 
Act requires that every meeting of a covered agency be open to the public 
unless it falls within one of the exceptions provided for in section 552b(c)(1)- 
(10). The definition of “agency” encompasses the definition of “agency” in the 
Freedom of Information Act (5 U.S.C. § 552(e)) and provides: 


(1) the term "agency" means any agency, as defined in section 
552(e) of this title, headed by a collegial body composed of two or more 
individual members, a majority of whom are appointed to such position 
by the President with the advice and consent of the Senate, and any 
subdivision thereof authorized to act on behalf of the agency (emphasis 
added). ... 


A covered agency is one that is headed by a collegial body. The Department 
of Agriculture is not an agency headed by a collegial body, therefore the Act 
is not applicable to meetings held by the Secretary. 

Moreover, a Marketing Committee is not an agency as defined in section 
552(e) which provides: 


(ec) For purposes of this section, the term "agency" as defined in 
section 551(1) of this title includes any executive department, military 
department, Government corporation, Government controlled 
corporation, or other establishment in the executive branch of the 
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Government (including the Executive Office of the President), or any 
independent regulatory agency. 


Accordingly, the Sunshine Act is inapplicable. But even if the Act were 
applicable, examination of its definition of "meeting" further illustrates it 
would not apply to meetings held by the Marketing Committees: 


(2) the term "meeting" means the deliberations of at least the 
number of individual agency members required to take action on behalf 
of the agency where such deliberations determine or result in the joint 
conduct or disposition of official agency business, but does not include 
deliberations required or permitted by subsection (d) or (e). . . . 


Marketing Committees are not made up of individual agency members 
required to take action o[n] behalf of the agency, nor do they conduct official 
agency business. 

Finally, even if the Sunshine Act had application to the Department, 
Petitioners are in the wrong forum and the time has expired in which they 
could challenge the agency action. Section 552b(h) requires that a suit must 
be filed in a federal district court within at least sixty (60) days of the meeting 
at which the alleged violation occurred. 

Because the Government in the Sunshine Act is not applicable to the 
Department, this challenge is dismissed. 


10. The _ maturity standards imposed for 1988-89 are valid and in 
accordance with law. 


Petitioners argue that the maturity standards imposed for the 1988-89 
marketing year are invalid and not in accordance with law because the 
Secretary failed to comply with the APA. Petitioners specifically state that the 
regulations are the result of arbitrary and capricious decisionmaking because 
the Secretary never approved the standards and failed to consider alternatives; 
there was no basis and purpose statement; there was insufficient notice and 
opportunity for comment; and because proposed rules rather than interim 
rules should have been issued. 

These same challenges were rejected by the Judicial Officer in Wileman 
I, slip op. at 88-124. In that case, he reviewed the rulemaking process leading 
up to the changes made to the maturity standards of Marketing Orders 916 
and 917 and the actions by the Committees to implement the Secretary's 
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changes to the maturity standard, and found the maturity regulations to be 
valid. Id. Petitioners fail to explain why the Secretary's maturity regulations 
for 1988-89 are nonetheless arbitrary and capricious. 

Additionally, the Judicial Officer held that changes in the color chip 
designations were not subject to the notice and comment requirements of the 
APA. Id. at 101-03. The maturity standard was changed in 1980 and 
implemented by notice and comment rulemaking. Changes to the color chips 
since 1980 are merely actions taken to effectuate those regulations as 
promulgated in 1980. Jd. at 102. The Secretary need not reestablish his 
justification for changing the maturity standard each year a rule is published 
affecting the maturity standard. The Judicial Officer also stated that "the fact 
that the Secretary decided to publish the maturity guidelines in the Federal 
Register in 1988, and give notice of proposed rulemaking, cannot in any 
manner be construed as an admission that such procedure was necessary." Id. 
at 103. 

While Petitioners assert that there was insufficient notice and opportunity 
for comment, the Petitioners fail to specify their reasons for claiming such 
insufficiencies. The Judicial Officer in Jn re Cal-Almond, Inc., 49 Agric. Dec. 
__, Slip op. 22-25 (March 8, 1991) ("Cal-Almond I"), held a fifteen[-]day 
comment period to be reasonable [(id. at 22)]: 


Although the Administrative Procedure Act requires that a final rule 
must ordinarily be published 30 days before its effective date (5 U.S.C. 


§ 553(d)), the statute does not specify how much time must be given 
for filing comments after the publication of a proposed rule. The 


Attorney General has interpreted the Administrative Procedure Act 
only to require "reasonable notice.". U.S. DEP’T OF JUSTICE, 
ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE 
PROCEDURE ACT 28-29 (1947). 


Agencies may determine their own rules of procedure and methods of inquiry 
as long as they are not arbitrary, capricious or an abuse of discretion. 
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 
435 U.S. 519, 543 (1978); F.C.C. v. Schreiber, 381 U.S. 279, 290 (1965); Phillips 
Petroleum Co. v. E.P.A., 803 F.2d 545, 559 (10th Cir. 1986); Cal-Almond I, slip 
op. at 22. 

Finally, Petitioners’ claim that the Secretary failed to consider alternatives 
is without merit. The standard and scope of review in a section 608c(15)(A) 
proceeding is the arbitrary and capricious standard as set forth in 5 U.S.C. § 
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706(2)(A) of the APA. This standard presumes agency action to be valid and 
does not allow a reviewing body to substitute its judgment for that of the 
agency policymaker. Saulsbury Orchards, slip op. at 36-38; In re Sequoia 
Orange Co., 47 Agric. Dec. 2, 86-91 (1988), aff'd in part and remanded sub 
nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 
14, 1989), appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90- 
15781 (9th Cir. June 11, 1990). Therefore, a mere allegation that there was 
another, possibly better, alternative to the decision of the Secretary is not 
sufficient to show that it lacked support in the record. Accordingly, this 
challenge must be dismissed. 


11. The size regulations imposed for 1988-89 are valid and in accordance 
with law. 


Petitioners argue that the regulations increasing the size requirements 
imposed for 1988-89 are violative of the APA because the Secretary failed to 
provide sufficient notice and opportunity for comment; failed to consider 
alternatives; and failed to address all comments received. Petitioners also 
claim that the size regulations fail to comply with the AMAA. 

The petitions are generally deficient in that they fail to specify under which 
Marketing Order each Petitioner is regulated and which fruit, nectarines, 
peaches or plums, each handles. This is particularly important in considering 
this argument on behalf of the individual Petitioners, since size regulations 
were not imposed on all three types of fruit to be handled in marketing year 
1988-89. No proposal was made to increase the minimum size requirements 
for listed peach varieties shipped in 1988-89. 53 Fed. Reg. 12691 (1988). The 
proposal was merely to remove two varieties of peaches no longer produced 
in significant quantities from variety specific size requirements. No comments 
opposing the proposal were received. 53 Fed. Reg. 19234 (1988). A proposal 
was made to increase the minimum size requirement for plums shipped to 
fresh markets in 1988-89 (53 Fed. Reg. 11669 (1988)), but the Secretary by 
interim rulemaking rejected the proposal after a large number of comments 
opposing the proposal were received. 53 Fed. Reg. 19218, 19220 (1988). 
Thus, the only regulations that can be subject to this challenge are those 
which increased the size requirements for nectarines. 

Petitioners allege that the size regulations were not issued in compliance 
with the AMAA, but fail[] to state why the regulations violate the AMAA. 
The AMAA authorizes size regulations at 7 U.S.C. § 608c(6)(A). Marketing 
Orders 916 and 917 providing for size requirements were promulgated 
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pursuant to the AMAA through formal rulemaking. 7 C.F.R. §§ 916.52(a)(1), 
917.41(a)(1) (1990). These provisions were unchallenged in the formal 
rulemaking process. 

A review of the rulemaking record reveals that the Secretary’s decision to 
increase the minimum size requirements for nectarines was not the result of 
arbitrary and capricious decisionmaking. The Nectarine Administrative 
Committee recommended to the Secretary an increase in specific size 
requirements for numerous nectarine varieties based on their finding that 
larger nectarines are needed to provide consumer satisfaction. Industry 
bulletins for past seasons indicated that small-sized fruit had been rejected by 
consumers. 53 Fed. Reg. 12687, 12688 (1988). In the proposed rule, 
published on April 18, 1988, the Secretary explained the Committee’s reasons 
for the recommendation: 


According to the committee, the proposed changes are necessary to 
remove from the market those sizes of fruit which are not being well 
received by consumers. These actions are intended to foster repeat 
purchase and maintain consumer satisfaction. Early season purchases 
of small-sized nectarines have a negative impact on total nectarine sales 
because consumers do not make repeat purchases after being 
dissatisfied with their original purchases. According to the committee, 
increased size requirements are needed to make nectarines more 
marketable and are essential for the consumer satisfaction needed to 
maintain current markets and to build new ones. 


Id. The Secretary also explained that the increase would benefit the nectarine 
industry: 


The elimination of small-sized nectarines would respond to 
consumer demands for larger fruit and benefit the consumer and the 
entire nectarine industry. Because of the cultural practices (e.g., 
proper thinning) growers can use to increase nectarine size and yields, 
no shortage is expected as a result of the recommended size changes, 
but rather more healthy market conditions for California nectarines. 


Id. The proposed rule allowed for comments to be submitted by May 3, 1988. 

Based on the Committee’s recommendation, and after review of the 
comments received, the Secretary by interim rulemaking on May 27, 1988, 
adopted the increase in size requirements. 53 Fed. Reg. 19226 (1988). The 
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interim rule also provided for comments to be submitted by July 11, 1988, 
which would be considered prior to issuance of the final rule. In the interim 
rule the Secretary addressed the comments received noting that a research 
report by Ervin D. Thuerk found that "early season fruit which is small in size 
does not provide satisfaction to the consumer, does not encourage repeat 
purchases, and nor does it benefit the market." 53 Fed. Reg. 19226, 19227 
(1988). The Secretary explained the justification for the interim rule stating 
that "[iJncreased size requirements are needed to make nectarines more 
marketable and are essential for the consumer satisfaction needed to maintain 
current markets and to build new markets." Id. 

In the final rule, published on March 27, 1989, the Secretary once again 
addressed the comments received regarding the increase in size requirements. 
54 Fed. Reg. 12419 (1989). There was only one comment received opposing 
the increase in size requirements. It stated that the Secretary should not 
approve the increase for the same reasons he denied the increase in size 
requirements for the plum industry. The Secretary disagreed stating: 


The Department disagrees with such a comparison and notes that 
the only similarity between the two actions is that both are concerned 
with size requirements. There was strong disagreement in the plum 
industry on the need for the size increases; on whether shipments of 
some varieties would be disproportionately burdened by the higher size 


requirements; and on whether the impact of the size changes would be 
harsher on the early growing areas than on those in the later growing 
areas. Because of the wide divergence of views on these issues, the 
Department decided not to adopt the plum committee’s size 
recommendations. Rather, the Department decided that further 
analysis and study of the plum size requirements was needed. 


In the case of nectarines, however, there is a general consensus 
throughout the industry that an increase in size requirements would be 
beneficial to the industry as a whole in providing the fresh markets with 
nectarines of the sizes preferred. Information on the 1988 season did 
not indicate otherwise, as production volume and sales increased with 
the higher size requirements in effect. Accordingly, the Department 
adopts the size requirement changes as specified in the interim final 
rule. 


Id at 12420. 
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The rulemaking record therefore shows on its face that the Secretary’s 
decision to impose the increased size requirements on the nectarine industry 
was made after a review of the Committee’s recommendations, and all 
comments, both for and against the proposal. All comments appear to have 
been considered and addressed. The applicable standard of review presumes 
agency action to be valid and does not allow for my judgment to be 
substituted for that of the Secretary. 

The rulemaking record further establishes that the Secretary undertook to 
comply with the APA by providing for notice and comment rulemaking, with 
what appears to be a reasonable amount of time allowed for comments. All 
the APA requires is that persons to be affected by a regulation should be 
provided notice of it with a reasonable opportunity to file comments. 

I necessarily conclude the challenged regulation is valid and in accordance 
with law. Accordingly, this challenge is dismissed. 


12. The size regulations under Marketing Order 916 do not constitute a 


taking of property without just compensation in violation of the Fifth 
Amendment of the United States Constitution. 


Petitioners argue that the size regulations constitute a taking of property 
without just compensation in violation of the Fifth Amendment of the United 
States Constitution. U.S. Const. amend V. In Cal-Almond I, the Judicial 
Officer explained that regulations affecting volume, price and sales of reserves 
pursuant to the AMAA have been held not to constitute a taking: 


It is well established that regulation pursuant to the Agricultural 
Marketing Agreement Act of the volume of an agricultural commodity 
moving in interstate commerce does not, as a general matter, constitute 
an unconstitutional deprivation of property. See, e.g., United States v. 
Rock Royal Co-op., Inc., 307 U.S. 533, 568-81 ([1939]); United States v. 
Mills, 315 F.2d 828, 838 (4th Cir. 1963). And courts have specifically 
held that marketing order provisions fixing prices and restricting the 
sale of reserves do not constitute takings without just compensation. 
Wallace v. Hudson-Duncan & Co., 98 F.2d 985 (1938); Prine Bargaining 
Ass'n v. Butz, 444 F. Supp. 785 [(N.D. Cal.] 1975). In both of the latter 
cited cases, it was held that the regulatory program in question 
provided at least some compensation to the affected parties. The 
Prune court further noted that the amount of compensation is a policy 
decision made, at least initially, by a committee elected to represent the 
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interests of the entire industry. Prune Bargaining Ass’n, 444 F. Supp. 
at 793. [Brackets in ALJ’s decision.] 


Cal-Almond I, slip op. at 26. However, as the decision later explained, "the 
Supreme Court more recently held that a governmental action ‘short of 
acquisition of title or occupancy’ can amount to a taking ‘if its effects are so 
complete as to deprive the owner of most of his interest in the subject matter.’ 
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005 (1984), quoting United States 
v. General Motors Corp., 323 U.S. 373, 378 (1945)." Cal-Almond I, slip op. at 
26-27. In determining whether such a taking has occurred, the Supreme Court 
identified three factors which should be considered: the character of the 
governmental action; its economic impact; and its interference with 
reasonable, investment-backed expectations. 

Application of these three factors demonstrates that the size regulations 
are not an unconstitutional deprivation of Petitioners’ property. The 
government action at issue here is a restriction on the sizes of nectarines that 
may be shipped to the fresh market. The objective of the regulations is to 
establish such orderly marketing conditions as will be in the public interest. 
54 Fed. Reg. 12419 (198[9]). It has long been established that the regulation 
of commodities in interstate commerce is a valid exercise of the commerce 
power and that such regulation furthers a legitimate government objective. 
Rock Royal Co-op., 307 U.S. at 572. Application of size requirements is 
justified by the findings that disorderly marketing conditions can be avoided 
by supplying larger sized nectarines to the marketplace. 54 Fed. Reg. 12419- 
20 [(1989)]; 53 Fed. Reg. 19226-28 (1988). Equally important is the fact that 
the size regulations are applied equitably to all handlers. Lastly, the action 
taken is the result of close cooperation and negotiation between the Secretary 
and a representative industry body, the Nectarine Administrative Committee. 
Thus, the size requirements are “most accurately viewed not as an 
uncompensated taking, but as a required contribution to a well-established, 
industry-conceived program of economic self-help." Cal-Almond I, slip op. at 
28. 

The second factor of the analysis is the economic impact or diminution of 
value that results from the regulation. The manner of regulation and 
compensatory adequacy of the effect of the size requirements are questions 
of economic theory and policy. Jd. These determinations were made and 
expressed by Congress in its enactment of the AMAA, which authorizes the 
use of marketing orders. Congress determined that marketing orders would 
benefit handlers and thereby increase the economic health of the industry. 
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Congress specified that such marketing orders could include size regulations 
when the Secretary determined that they would effectuate the purposes of the 
AMAA. 7 U.S.C. § 608c(6)(A). The Secretary made the determination after 
examination of a formal rulemaking record that Marketing Order 916 should 
include size regulations. 7 C.F.R. § 916.52(a)(1). In 1988, the Secretary 
determined that the nectarine industry would best be served by increasing the 
current size restrictions. The Secretary specifically considered the impact of 
the 1988 size regulations upon the handlers, and concluded that the benefits 
to the industry would compensate for the costs of complying with the size 
regulations. 54 Fed. Reg. 12419-20 [(1989)]; 53 Fed. Reg. 19226-28 (1988). 
Only the Secretary or Congress may overrule those findings: 


To the extent not specified in the Agricultural Marketing Agreement 
Act, the selection of the means to implement the statute’s policy 
objectives is “peculiarly a matter of administrative competence." 
Sequoia Orange Co., et al., 47 Agric. Dec. 2, 87 (1988) .... Therefore, 
the policy decisions underlying reserve rules may be properly 
challenged only by appeals to the Secretary in his legislative capacity or 
in the Halls of Congress. 


Cal-Almond I, slip op. at 28 (citations omitted). Thus, only Congress, or the 
Secretary acting in his legislative capacity, may now overrule the findings and 


decisions made by the Secretary to implement size regulations in the nectarine 
industry. 

The third factor to be considered is the éxtent to which the size regulations 
interfered with Petitioners’ reasonable, investment-backed expectations. Size 
regulations have been a part of Marketing Order 916 since its inception. 
Petitioners had no reasonable expectation that they would be able to market 
nectarines free of size requirements. Additionally, Petitioners did have notice 
that the size regulations would be increased for the 1988-89 marketing year 
because that recommendation was discussed in a Committee meeting prior to 
the Committee’s submission of the proposal to the Secretary. The size 
requirements only require that specified sizes of nectarines be shipped into the 
fresh market. The regulations help to ensure that the best of the crop goes 
to the fresh market thereby increasing Petitioners’ returns. Fruit which does 
not meet the size requirements may be sold for use in processed marketing, 
such as canning, freezing or preserving. Given Petitioners’ awareness that the 
size requirement would most likely be imposed, they did not have a 
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reasonable basis for investment-backed plans or commitments to send all or 
substantially all of their nectarines to the fresh market. 

After consideration of the character of the size requirements, its economic 
impact, and the extent to which it interfered with Petitioners’ reasonable 
investment-backed expectations, I conclude that the size requirements 
affecting the nectarine industry are not the type of governmental action 
proscribed by the just compensation clause as an unconstitutional interference 
with property rights. 


13. This is not the proper forum in which to raise alleged violations of the 
antitrust laws. 


There are only two provisions in the AMAA pertaining to antitrust. The 
AMAA exempts marketing orders from the antitrust laws. 7 U.S.C. § 608b. 
The AMAA also provides that a party to any marketing agreement shall make 
available any documentation within the control of that party to allow the 
Secretary to determine if an abuse of the exemption from the antitrust laws 
has occurred. 7 U.S.C. § 608d. There are no provisions which would make 
alleged abuses of the antitrust exemption the subject of a petition by aggrieved 
handlers filed pursuant to section 608c(15)(A). 

Courts provide the appropriate forum and remedy for industry members 
who believe themselves to have been victimized by such abuses. This point 
was recently elaborated as follows: 


Plaintiffs argue that this action need not await the Secretary’s ruling 
because it does not challenge the marketing orders themselves, nor any 
obligation imposed thereunder, and because they cannot recover 
damages (or any retroactive relief) in the administrative proceeding. 
The court agrees that this case does not require exhaustion of plaintiffs’ 
administrative remedies because that proceeding cannot award the 
retrospective treble damage relief prayed for under the Cartwright Act. 
Plaintiffs’ alleged losses cannot be recovered, nor the purposes of the 
antitrust laws vindicated through that process. Therefore, the court will 
not imply from section 608c(15)(A) a requirement that plaintiffs 
exhaust clearly inadequate administrative remedies. . . . 


Wileman Bros. v. Giannini, No. 88-15731, slip op. at 6965 (9th Cir. July 10, 
1990) (citation omitted). The handlers in Giannini are represented by the 
same attorney that represents the handlers in this action. He argued the point 
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in Giannini, thus he is aware that this is not the proper forum to obtain 
redress due to an alleged abuse of the antitrust laws. 


14. _ Petitioners’ allegations respecting interim relief and monetary damages 
do not present justiciable issues for resolution. 


Petitioners challenge the Rules of Practice arguing that they are 
unconstitutional because they do not provide for interim relief or monetary 
damages. Petitioners have not applied for interim relief in this proceeding, 
thus Petitioners have not been denied interim relief. Moreover, any 
contention Petitioners have respecting there need or right to interim relief 
must be made directly to the Judicial Officer. 7 C.F.R. § 900.70 (1990). 

The Judicial Officer has held that monetary damages are not available in 
section 608c(15)(A) proceedings. Wileman I, slip op. at 69-75. 

Therefore, there is no justiciable issue to be resolved and these arguments 
are dismissed. 


25. Petitioners’ request for attorney’s fees is premature. 


Petitioners request an award of attorney’s fees pursuant to the Equal 
Access to Justice Act ("EAJA"). 5 U.S.C. § 504. For an award of attorney’s 
fees under the EAJA, Petitioners must ultimately prevail over the government, 
and the position of the Department must be substantially unjustified. Public 
Citizen Health Research Group v. Young, 909 F.2d 546 (D.C. Cir. 1990). Such 
a determination can only be made after the case is final. Section 504(a)(2) 
provides that a prevailing party may only request attorney’s fees within thirty 
(30) days of a final disposition. Thus, Petitioners’ request for attorney’s fees 
is premature. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ’s conclusions are supported by two recent decisions filed since 
the ALJ filed his decision in this proceeding, viz., In re Gerawan Co. 
(Gerawan I), 50 Agric. Dec. __ (Oct. 30, 1991); and Jn re Wileman Bros. & 
Elliott, Inc. (Wileman II), 50 Agric. Dec. ___ (Sept. 30, 1991), appeal 
docketed, No. CV F 90-473 OWW (E.D. Cal. Oct. __, 1991). 

Petitioners’ appeal makes it clear that Petitioners are not raising any issues 
in these proceedings that were not involved in and decided by Wileman I and 
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Wileman II. Accordingly, there is no need to consider separately the issue 
certified by the ALJ as to whether a § 8c(15)(A) proceeding is the appropriate 
forum to take evidence and decide Petitioners’ allegation that the expense and 
advertising assessments are being expended in violation of the Act. 
Petitioners’ appeal concedes that Wileman IT adequately deals with the issues 
sought to be raised by Petitioners as to this matter. 

Petitioners seek to incorporate into the present record the entire 
evidentiary record in Wileman I and Wileman II. This is denied for the same 
reason as in Gerawan I, slip op. at 7-10. Nonetheless, it was appropriate for 
Petitioners to merely file a 2-page letter as their appeal brief, adopting the 
legal arguments made in Wileman I and Wileman II. In fact, after Petitioners 
had been granted three extensions of time for filing their appeal, on their 
fourth request for an extension of time, I suggested that they could, if they 
deemed it appropriate, merely incorporate by reference the arguments made 
in Wileman I and Wileman II. 

For the foregoing reasons, the following Order should be issued. 


Order 


All issues of the Petitions are dismissed with prejudice. 


In re: WILEMAN BROS. & ELLIOTT, INC., A CALIFORNIA 
CORPORATION. 

AMA Docket No. F&V 916-3. 

AND 

In re: KASH, INC., A CALIFORNIA CORPORATION. 

AMA Docket No. F&V 917-4. 

Decision and Order as to Wileman II filed September 30, 1991. 


Scope of inquiry — Monetary damages not allowed — Notice and comment requirements — 
Maturity and size regulations valid — Federal Advisory Committee Act is inapplicable — Res 
judicata applicable — First and Fifth Amendment rights not violated — Assessments for 
advertising valid — Assessments not improper retroactive rulemaking — Commerce and taxing 
authority. 


The Judicial Officer reversed the Initial Decision and Order by Judge Baker under the Federal 
Marketing Orders regulating the handling of nectarines grown in California and fresh pears, 
plums and peaches grown in California. The ALJ held that the obligations imposed against 
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petitioners under the Orders were not in accordance with law, in a number of respects, and that 
a further hearing should be held to determine petitioners’ damages. The Judicial Officer held 
that the Act limits the scope of inquiry in a § 8c(15)(A) proceeding to the matters raised in the 
Petitions filed by petitioners, and does not authorize the award of monetary damages. The 
lawfulness of an Order or provision thereof or regulation issued thereunder must be determined 
only upon the basis of the evidence before the Secretary in the formal or informal rulemaking 
records, and not by evidence received at a § 8c(15)(A) proceeding. Res judicata (claim 
preclusion and issue preclusion) requires dismissal of some of petitioners’ claims. The 
promotional programs under the Marketing Orders present no impingement on petitioners’ First 
Amendment rights. The “forced speech" doctrine is inapplicable to commercial speech. The 
promotional programs under the Orders do not require petitioners to speak or engage in 
expressive conduct of any kind. Petitioners’ “forced association" claim has no basis in law or fact. 
The promotional programs under the Orders do not violate the Fifth Amendment to the 
Constitution of the United States under the Due Process Clause or the equal protection 
guarantees. Congress has not unlawfully delegated the power to tax to the Secretary. There has 
been no violation of the Sunshine Act, the Brown Act, or the Federal Advisory Committee Act. 
The relationship between the Tree Fruit Reserve and the Marketing Orders is in accordance with 
law. Whether the Marketing Order Committees’ members are immune from antitrust liability 
is not a proper issue here. The Secretary’s decisionmaking regarding the establishment of 
promotional programs under the Orders was in accordance with law, and the formal rulemaking 
records, which provide the basis for the promotional programs, are unchallenged in this 
proceeding. The 1988 and 1989 assessment regulations provided a substantial basis and purpose 
statement, and provided opportunity for public comment, in accordance with the APA. The 1988 
and 1989 assessment regulations provided good cause as to why the regulations were not 
postponed for 30 days after their adoption, and do not constitute improper retroactive 
rulemaking. The 1988 size regulations under the Orders are authorized by the AMAA, were not 
arbitrary or capricious, were promulgated in accordance with the APA, and do not constitute a 
“taking” under the Fifth Amendment. The maturity regulations under the Orders, both as 
promulgated and as applied, are in accordance with law. Neither the APA nor the Department’s 
regulations requires a 30-day comment period. The Act does not permit advertising "credits" for 
promotional programs involving California peaches, plums or nectarines. The Secretary need 
only consider alternatives that are significant and that were proposed. 


Greg Cooper, for Respondent. 

Clifford C. Kemper, Fresno, California, for Petitioners. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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A. 


. The 1988 Size Regulations Were Not Arbitrary or 
Capricious 


. The 1988 Size Regulations Were Promulgated in Accordance 
with the APA 


. The 1988 Size Regulations Implemented Under Marketing 
Orders 916 and 917 Do Not Constitute a "Taking" Under the 
Fifth Amendment 


XIV. The Maturity Regulations Under Marketing Orders 916 and 917, 
Both as Promulgated and as Applied, Are in Accordance with 
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Preliminary Statement 


This proceeding (Wileman IT) was instituted by Petitions filed pursuant to 
§ 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937 (the "Act"), 
as amended (7 U.S.C. § 608c(15)(A)), relating to the Federal Marketing 
Orders Regulating the Handling of Nectarines Grown in California (7 C.F.R. 
Part 916) and Fresh Pears, Plums, and Peaches Grown in California (7 C.F.R. 
Part 917).' Petitioners complain as to the assessments imposed against them 
involving nectarines, plums and peaches, as to the maturity and size 
regulations, and as to the Department’s practice and procedure involving § 
8c(15)(A) proceedings. A Decision and Order was filed July 9, 1990, in a 
similar proceeding involving the identical parties and a number of the identical 
issues (In re Wileman Bros. & Elliott, Inc. (Wileman I), 49 Agric. Dec. 705 
(1990), appeal docketed, No. CV F 90-473 EDP (E.D. Cal. July 27, 1990) 
(referred to as Wileman I)). Wileman I and Wileman II were consolidated by 
the Judicial Officer’s Order of April 6, 1990, but separated by his Order of 
September 18, 1991. ' 

On May 29, 1991, Administrative Law Judge Dorothea A. Baker (ALJ) 
filed an Initial Decision and Order in which she agreed with petitioners’ 
arguments, and held (Initial Decision at 369): 


The Petitioners are to be relieved of the Order obligations of which 
they complained in their Petition and Amended Petition. The amount 
of such monetary relief is to be determined at a subsequent date. 


On July 31, 1991, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


'See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On August 9, 
1991, the case was referred to the Judicial Officer for decision? 

Based on a careful examination of the record, including those portions 
which I regard as not a proper part of the record (see §§ III, IV, infra), I find 
no merit in petitioners’ contentions and, therefore, I am dismissing the 
Petitions. The Findings of Fact are the same as those made by the ALJ, with 
a few minor editorial changes, and with omissions shown by dots and additions 
included within brackets. I have omitted many findings which I regard as 
irrelevant or not supported by the record, but I have included many other 
findings which I regard as irrelevant, but supported by the record. 
Specifically, I am in agreement with the attachment to respondent’s appeal 
brief as to the ALJ’s findings, but I have included many "irrelevant" findings 
which respondent would omit. 


Findings of Fact 


1. Petitioner Wileman Bros. & Elliott, Inc., is a California corporation 
incorporated on May 10, 1948, and has a principal place of business located 
at 40232 Road 128, Cutler, California. Its mailing address is P.O. Box 309, 
Cutler, California 93647. 

2. Petitioner Kash, Inc., is a California corporation, incorporated on 
May 28, 1968, and has a principal place of business located at Parlier, 


California. Its mailing address is P.O. Box 310, Parlier, California 93648. 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


*Previously, the Judicial Officer had spent considerable time studying the record in 
Wileman II, primarily during the period when he was preparing to issue a Recommended 
Decision without having the ALJ first decide the case, in an effort to expedite the matter. See 
In re Wileman Bros. & Elliott, Inc., 49 Agric. Dec. 102 (Apr. 6, 1990) (Order Consolidating 
Proceedings and Denying Motion to Recuse, and directing ALJ to issue expedited Recommended 
Decision); Order filed July 10, 1990 (unpublished, stating that Judicial Officer will issue 
Recommended Decision, rather than the ALJ); 49 Agric. Dec. 835 (Aug. 21, 1990) (Further 
Notice as to Issuance of Recommended Decision in Wileman II, directing the ALJ to issue the 
Recommended Decision promptly). 
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3. Petitioner Wileman Bros. & Elliott, Inc., hereinafter, for convenience 
purposes sometimes referred to as Petitioner Elliott, and Petitioner Kash, Inc., 
hereinafter sometimes referred to as Petitioner Kash, are both growers and 
handlers of Plums and Nectarines. Petitioners handle their own varieties of 
Plums and Nectarines as well as that of outside growers’ varieties of Plums 
and Nectarines. 

4. Petitioner Kash, Inc., is also both a grower and a handler of Peaches. 

5. Petitioner Elliott is the only commercial grower and handler of Tom 
Grand Nectarines. Petitioner Elliott is one of two growers of Ebony Plums 
and one of two handlers of Ebony Plums, and grows and handles a 
significantly greater volume of Ebony Plums than the one other grower of 
Ebony Plums. 

6. Petitioner Elliott, as a corporation, has been a handler of Nectarines 
and Plums since 1948. Petitioner Kash, Inc., as a corporation, has been a 
handler of Nectarines, Plums, and Peaches since 1968. 

7. Petitioners, Wileman Bros. & Elliott, Inc., and Kash, Inc., subsequent 
to the granting of a Motion to Consolidate their separate 15(A) Petitions, had 
their grievances heard in a hearing conducted during February-March of 1988 
[(Wileman I)|._ Said hearing was presided over by Dorothea A. Baker, 
Administrative Law Judge, United States Department of Agriculture, in case 
No. AMA Docket Nos. F&V 916-1, 917-2, 916-2 and 917-3. Said (15)(A) 
Petition hearing encompassed certain issues regarding the 1980 through 1987 
harvest seasons for Nectarines and Plums. That proceeding raised a 
substantial number of issues relating to various provisions of the Nectarine 
and Plum Marketing Orders. The hearing involved the admission of 
substantial evidence through oral testimony, the admission of hundreds of 
exhibits, and factual evidence which was admitted through judicial /official, and 
administrative notice being taken by the Administrative Law Judge. The 
Initial Decision rendered by the Administrative Law Judge on May 19, 1989, 
was reversed in substantial respect by the Department’s Judicial Officer on 
July 9, 1990, wherein he found that the Petitioners were not entitled to any 
rclief and dismissed their Petitions. 

8. On or about May 4, 1988, the Nectarine Administrative Committee 
recommended the adoption of an 18 cents per carton assessment against each 
container of Nectarines packed by [handlers, including] Petitioners. Of that 
18 cents, only (approximately) 5 cents was for inspection of those cartons of 
Nectarines, and over 10 cents was assessed against cach container for "Market 
Development," which included: field staff activities; retail advertising 
incentives; trade communications; retail projects; point of sales material; 
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publicity; educational activities; food service activities; T.V. and radio 
production; T.V. advertising; radio advertising; outdoor advertising; Canadian 
promotions; production research; merchandising research; promotion expense; 
Hispanic promotion; and miscellaneous. The total budget adopted by the 
Nectarine Administrative Committee in May 1988 was approximately One 
Million Seven Hundred Sixty-one Thousand Eight Hundred Eighty-six Dollars 
($1,761,886.00). 

9. From 1980 through the present harvest season, over half of the 
assessments, imposed by the Nectarine Administrative Committee, have been 
used for "Market Development." 

10. On or about May 4, 1988, the Plum Administrative Committee 
recommended the adoption of a 19 cents per carton assessment against each 
container of Plums packed by [handlers, including] Petitioners. Of that 19 
cents, only (approximately) 6 cents was for inspection of those cartons of 
Plums and approximately 10 cents‘was assessed against each container for 
"Market Development," which included: field staff activities; retail advertising 
incentives; trade communications; retail projects; point of sales materials; 
publicity; educational activities; food service activities; T.V. and radio 
production; T.V. advertising; radio advertising; outdoor advertising; Canadian 
promotions; promotion research; merchandising research; promotion expense; 
Hispanic promotion; and miscellaneous. The total budget adopted by the 
Plum Administrative Committee in May 1988 was approximately One Million 
Eight Hundred Thirty-one Thousand Four Hundred Fifty-nine Dollars 
($1,831,459.00). From 1980 through the present harvest season, over half of 
the aforementioned assessments have been used for "Market Development." 

11. On or about May 4, 1988, the Peach Administrative Committee 
recommended the adoption of an 18 cents per carton assessment against each 
container of Peaches packed by [handlers, including] Petitioner, Kash, Inc. Of 
that 18 cents, only (approximately) 6 cents was for inspection of Peaches and 
approximately 9 cents was assessed against each container for "Market 
Development," which included: field staff activities; retail advertising 
incentives; trade communications; retail projects; point of sales material; 
publicity; educational activities; food service activities; T.V. and radio 
production; T.V. advertising; radio advertising; outdoor advertising; Canadian 
promotions; promotion research; merchandising research; promotion expense; 
Hispanic promotion; and miscellaneous. The total budget adopted by the 
Peach Administrative Committee in May 1988 was approximately One Million 
Two Hundred Twenty-five Thousand Four Hundred Thirty-five Dollars 
($1,225,435.00). Regarding said Peach assessments, from 1980 through the 
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present harvest season, over half of the assessments paid by Petitioner Kash, 
Inc., have been used for "Market Development." 

12. Approximately five to six cents per container is currently being 
assessed against Petitioners to provide for inspection services (performed by 
the Shipping Point Inspection), to inspect fruit. 

13. | Any monies expended by Petitioners for promotion of their specific 
brand of fruit receives no pro rata credits toward the amount of advertising 
assessments levied against Petitioners. 

14. California’s tree fruit handlers, subject to Marketing Orders 916 and 
917, are the only tree fruit handlers subject to advertising assessments. Other 
State’s handlers are not required to advertise under Federal Marketing 
Orders. 

15. OnApril 8, 1988, the Secretary of Agriculture issued proposed rules 
with respect to Plum sizes, maturity, and requests for variances, which 
proposed rules sought to define the term "well-matured" (53 Federal Register 
11,669). 

16. On April 18, 1988, the Secretary of Agriculture issued proposed 
rules with respect to Nectarine and Peach sizes, maturity, and requests for 
variances, which proposed rules sought to define the term "well-matured" (53 
Federal Register 12,690, regarding Nectarines); (53 Federal Register 12,694, 
regarding Peaches). 

17. With respect to the Peach, Plum and Nectarine proposed rules 
described in the immediately preceding two stipulations (Paragraphs 15 and 
16), a fifteen-day comment period was provided [for peaches and nectarines, 
and a seventeen-day comment period was provided for] Plums, for which a 
seven-day extension was granted. 

18. Said proposed rules, with respect to Peaches, Plums and Nectarines, 
were issued four months after the respective Peach, Plum and Nectarine 
Committees met in December 1987. 

19. No documents [are relied on by Respondent to] support 
Respondent’s position that "color chips” objectively, rationally, and reasonably 
evaluate and test the actual internal maturity of fruit, other than the 
rulemaking record produced in this proceeding. (Contained in Exhibit Nos. 
31, 32 and 33, and all subparts thereto.) 

Bee esavess 

21. The following documents do not exist other than to the extent they 
may be in the rulemaking record produced in this proceeding: 
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(1) No documents exist regarding the Secretary’s consideration, if 
any, during the 1980 harvest season through the 1987 harvest season, 
of other possible testing devices, other than "color chips," for measuring 
the internal maturity of Peaches, Plums and/or Nectarines; and 


(2) No documents exist other than the rulemaking record showing 
that the “color chips" selected for each particular variety of Peaches, 
Plums and Nectarines, were objectively and rationally tested and 
evaluated to judge the internal maturity of that particular variety of 
fruit. 


22. [In addition to] the aforesaid rulemaking record, identified as Joint 
Exhibits 31 and 32, the Respondent relies upon [the experience and expertise 
of the personnel who administered the Orders] to support each and every 
particular "color chip" which was designated and selected by Respondent for 
each variety of Plum, for each variety of Nectarine, and for each variety of 
Peach during the 1988 and 1989 harvest seasons. 

23. Other than what is contained in Joint Exhibits 31 and 32, there are 
no documents, studies or reports regarding the Secretary’s consideration of 
any other testing devices, other than "color chips," to test the internal maturity 
of Peaches, Plums and Nectarines, for the 1988 and 1989 harvest seasons. 

24. The rulemaking record (Exhibits 31, 32, and 33, and all subparts 
thereto) does not include "color chips," in the physical sense. . . . 


29. The following request was made: the rulemaking record upon 
which Respondent relies to support its position that advertising assessments 
have satisfied the requirements of the Administrative Procedure Act from 
1980 through the present with regard to Peaches, Plums and Nectarines. The 
stipulated response to this request was that Joint Exhibit 33 is the entire 
rulemaking record with respect to advertising for the harvest seasons 1980 
through 1987. The Respondent reserved the right to reference the 1971 
formal rulemaking procedure which occurred when the Peach, Plum and 
Nectarine Marketing Orders were amended on or about 1971, after the Act 
was amended on or about 1965. 

30. A stipulated response was made to the request for those documents 
relating to the extent, if any, the Secretary of Agriculture provided a 
"substantial basis and purpose statement" as required by the Administrative 
Procedure Act, regarding the assessment rates from 1980 through the present 
with regard to the advertising assessments applicable to Peaches, Plums and 
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Nectarines. The stipulated response was: The Secretary relies upon Joint 
Exhibits 31, 32 and 33. 

31. The Respondent admits that the Secretary’s imposition of "final 
rules" regarding assessments for Peaches, Plums and Nectarines for the years 
1980 through 1987 was not preceded by “proposed rules" allowing for a thirty- 
day notice and comment period. 

32. Respondent admits that the “proposed rules" issued in 1988 
regarding Peach, Plum and Nectarine assessment rates did not provide for a 
thirty-day notice and comment [period]. 

33. Joint Exhibits 31, 32 and 33 are the only documents, and constitute 
the entire rulemaking record, regarding expenses and advertising assessments 
for Peaches, Plums and Nectarines commencing with the 1980 harvest season 
through the present. (Tr. 737). With respect to that acknowledgment, the 
Respondent reserved the right to reference the rulemaking records. 

34. The Respondent denied the assertion that the rulemaking record 
(Joint Exhibits 31, 32 and 33 and all subparts thereto) failed to establish that 
the Secretary of Agriculture ever engaged in notice and comment as to 
whether or not to advertise or in what manner to advertise. Production of the 
Joint Exhibits 31, 32, and 33, and their subparts, constitutes the sole basis for 
the Respondent’s response to the effect that the Secretary abided by the 
Administrative Procedure Act, with the Respondent reserving the right to 
explain the documents contained therein by referencing the “formal” 


rulemaking record of 1971 when the Peach, Plum and Nectarine Marketing 
Orders were amended. . . . 

35. The Respondent admitted the following stipulation, with the 
exception noted below. The admission is: 


Respondent admits that, from the 1980 season through and 
including the present, the Secretary of Agriculture has never provided 
any notice and comment and given no statement in the Federal 
Register whatsoever, with respect to how much of the assessments for 
peaches, plums and nectarines were earmarked to be utilized for 
advertising, promotion and production research. (Emphasis added). 


The Respondent admitted the above except as regards the language 
contained within the proposed and final rules for the 1988 and 1989 seasons. 
(Tr. 743). 





1178 AGRICULTURAL MARKETING AGREEMENT ACT 


36. The Respondent admits the following statement, with reservation 
to the Respondent, of the right to reference the formal rulemaking record of 
1971. The admitted statement is as follows: 


Respondent admits that, from the 1980 season through the present, 
with respect to peaches, plums and nectarines, the Secretary of 
Agriculture has never published in the Federal Register any statement 
with regard to his determination that advertising is beneficial to the 
handler or that generic advertising is beneficial to the handler and/or 
beneficial to the grower, other than the Secretary making the following 
statement--"It is found that the expenses and rates of assessment, as 
hereinafter provided, will tend to effectuate the declared policy of the 
Act—* * *. 


37. The Respondent admits the following statement reserving unto the 
Respondent the right to explain said admissions with respect to the years 1988 
and 1989 harvest seasons and to the mention in Respondent’s post-hearing 
brief that this was a publication in 1988 and 1989 that gave notice, although 
not specifically with respect to those items. The Respondent reserved the 
right to argue that the notice that was provided would "somehow have allowed 
for that type of comment." The admission of the Respondent is to the 
following: 


From the 1980 season through the present, the Secretary of 
Agriculture has never published in the Federal Register any notice and 
comment opportunity regarding how the generic advertising program 
for peaches, plums, and nectarines should be assessed, i.e., on a per 
carton basis versus a per acre basis. 


38. The Respondent relies solely upon Joint Exhibits 31, 32 and 33 [and 
the formal rulemaking records] to support its denial of the following: 


That an assessment based on a per carton basis rather than per 
acre, discriminates against some varieties of fruit which produce more 
cartons per acre at a lower F.O.B. price compared to those other 
varieties which produce fewer cartons per acre at a higher F.O.B. price. 
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41. Joint Exhibits 31 and 32 constitute the entire rulemaking record 
upon which Respondent bases its contention that the regulation of Nectarine 
and Peach sizes was appropriate for the 1988 and 1989 harvest seasons. 


45. The entire budget approval documentation, as to Peaches, Plums, and 
Nectarines, is set forth and. stipulated into evidence as being incorporated 
within Exhibit 297, and all its subparts. 

46. Joint Exhibit 33, and its subparts, contain the proposed assessments 
(including expense, advertising and all other assessments) which the Nectarine 
Committee, for the harvest seasons 1980 through 1989 provided to the 
Secretary of Agriculture for his approval [, except as previously submitted in 
Wileman I]. 

47. Joint Exhibit 33, and its subparts, contain the proposed assessments 
(including expense, advertising and all other assessments) which the Plum 
Committee, for the harvest seasons 1980 through 1989, provided to the 
Secretary of Agriculture for his approval [, except as previously submitted in 
Wileman I]. 

48. Joint Exhibit 33, and its subparts, contain the proposed assessments 
(including expense, advertising and all other assessments) which the Peach 
Committee, for the harvest seasons 1980 through 1989, provided to the 
Secretary of Agriculture for his approval. 

49. Joint Exhibits 31, 32, and 33, and all their subparts, contain all 
Minutes of the Nectarine Administrative Committee meetings from 1980 
through 1989 [, except as previously submitted in Wileman I]. 

50. Joint Exhibits 31, 32, and 33, and all their subparts, contain all 
Minutes of the Plum Commodity Committee meetings from 1980 through 
1989 [, except as previously submitted in Wileman I]. 

51 Joint Exhibits 31, 32, and 33, and all their subparts, contain all Minutes 
of the Peach Commodity Committee meetings from 1980 through 1989. 

52. The Respondent admits with respect to Peaches, Plums and 
Nectarines, that no other State in the United States of America, other than 
California, has an advertising assessment program under a Federal Marketing 
Order. 

53. | The Respondent admits that Peach, Plum and Nectarine growers in 
the State of Georgia do not have a United States Department of 
Agriculture /Agricultural Marketing Service advertising assessment Program. 
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54. The Respondent admits that the Peach, Plum and Nectarine 
growers in the State of Colorado do not have a United States Department of 
Agriculture/Agricultural Marketing Service Program. 

EERE E 

56. | Respondent could not produce the “pink slips" of all non-personally 
owned automobiles driven by California Tree Fruit Agreement employees 
while "on duty" from 1980 through the present, because no such documents 
exist, because the California Tree Fruit Agreement, and the Commodity 
Committees, do not hold any pink slips nor any other title documents with 
respect to automobiles driven by the California Tree Fruit Agreement, since 
such titles have always been held by the Tree Fruit Reserve. 

57. Respondent admits that the Peach Commodity Committee, the 
Plum Commodity Committee and the Nectarine Administrative Committee, 
acting through the California Tree Fruit Agreement, rent most of their 
furniture and equipment from the Tree Fruit Reserve, a California private, 
not-for-profit corporation. 


60. Exhibit 302 (radio 1988-1989) and Exhibit 303 (scripts used 
throughout the U.S. 1986, 1987) are the scripts used on all California Tree 
Fruit Agreement -- "California Summer Fruits" advertising promotions on 
radio and television stations throughout the United States when such 
advertising occurred during 1988 and 1989.... See also Exhibits 301 and 
301(A) p. 8, 301(B) p. 9, 301(C) p. 10, 301(D) p. 11, as to script. 

61. Respondent’s response to the last paragraph, Paragraph No. 60, and 
Exhibits 301, 302, and 303, constitute the advertising scripts (i.e. the words 
used during all advertisements, with respect to advertisements) paid for by 
either the Peach, Plum and/or Nectarine Committees or with respect to 
advertisements for which any of those Committees contributed any funds 
whatsoever for all advertisements conducted during the harvest seasons 1980 
through and including 1989. 


Respondent relies on the 1965 and 1971 formal rulemaking records 
and Exhibit Nos. 31, 32, and 33, and all subparts thereto, as furnishing the 
basis in support of Respondent’s contention that the Secretary of Agriculture 
has considered, or not, the problems encountered by an East Coast consumer 
differentiating or distinguishing between a Georgia or Colorado Peach (which 
is not subject to United States Department of Agriculture/Agricultural 
Marketing Service advertising assessments) from that of a generically 
advertised California Peach; and, as such, the aforesaid data constitute the 
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entire rulemaking records and Departmental documents, if any, with respect 
to studies and analyses of the [alleged] discrimination that California Peach, 
Plum and Nectarine handlers suffer by paying for a nation-wide advertising 
program that benefits growers and handlers in other states who are not so 
assessed. 

66. The Respondent admits that on or about April 18, 1988, the 
Secretary of Agriculture issued Proposed Rules with respect to the proposed 
regulation of Nectarine and Peach sizes, maturity determinations, color chip 
procedures, and variances from maturity determinations. (See 53 Federal 
Register 12,690, regarding Nectarines; and see 53 Federal Register 12,694, 
regarding Peaches.) A fifteen-day comment period was provided. 
Respondent now contends that a "good cause" exception to the thirty-day 
effective date existed, but there was no good cause exception regarding the 
comment period because the Administrative Procedure Act “has no 
requirement of a particular 30-day comment period." Respondent relies on 
Exhibits 31, 32, and 33. 

67. Respondent relies on Exhibit 31, and its subparts, as being the full 
text of any and all reports and studies considered, and the entire rulemaking 
record, with respect to the regulation of Nectarine size, the maturity standard, 
the designation of color chips, and the color chip variance procedures for the 
Interim Final Rules of May 27, 1988. 

68. With respect to the May 27, 1988, Interim Final Rules issued 
regarding Peaches, Plums and Nectarines, Exhibit 31 constitutes any and all 
rulemaking documents. 

69. Exhibit 31 contains the report of Ervin D. Thuerk as relied upon by 
the Secretary of Agriculture in the May, 1988, Interim Rules for Peaches, 
Piums and Nectarines. 

70. Between the time of the proposed rule issued in April, 1988, and 
the Interim Final Rule issued in May of 1988, the Federal-State Inspection 
Service sent a letter to the Secretary of Agriculture/Agricultural Marketing 
Service regarding the Federal-State Inspection Service’s comments to the 
proposed rulemaking. That letter is contained in Exhibit 31. 

71. Regarding the May, 1988 Interim Rules, Exhibit 31 constitutes the 
entire rulemaking record and any and all other Department of Agriculture 
documents and communications involving the Secretary’s regulation of Plum 
size, and the regulation of Nectarine and Peach sizes. 

72. Respondent admits, regarding the May, 1988 Interim Rules for 
Peach, Plum and Nectarine maturity, color chips, and size regulation, that the 
Secretary did not allow 30 days after publication in the Federal Register 
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before implementing the change, but instead claimed a "good cause" exception. 
Exhibit 31 constitutes any and all rulemaking records and other documents 
upon which the Secretary of Agriculture may rely for a "good cause" exception 
to a 30-day notice. 

73. Regarding the April and May, 1988 Federal.Registers with respect 
to Peaches, Plums, and Nectarines, Exhibit 31 constitutes all the rulemaking 
records. 

74. Respondent denies that the current (15)(A) proceeding does not 
provide Petitioners with adequate and timely relief with respect to 
assessments. 

75. |The Respondent admits that there are no documents evidencing 
either a written lease or a rental agreement between California Tree Fruit 
Agreement and the owner/landlord, which is Tree Fruit Reserve for the 
building which California Tree Fruit Agreement uses as its headquarters, 
located at 701 Fulton Avenue, Sacramento, California. However, Respondent 
refers to the Management Services Minutes of various meetings which show 
rental amounts being charged. 

76. |Nodocuments exist evidencing trademarks, registrations, copyrights, 
etc., for the "ripening bowl" sold and/or marketed by the California Tree Fruit 
Agreement. 

77. | Premised upon Respondent’s assertions of pending investigation, 
Respondent did not adduce “all written reports of Shipping Point Inspection 
Inspectors regarding alleged violations of the California Tree Fruit Agreement 
color chip maturity requirements by Kash, Inc., during the month of June, 
1989." 

78. Premised upon Respondent’s assertion of pending ongoing 
investigations, the Respondent produced some, but did not adduce “all notes 
or reports of interviews with Shipping Point Inspection Inspectors conducted 
by Gary Van Sickle, California Tree Fruit Agreement field agent, relating to 
alleged California Tree Fruit Agreement ‘color chip’ maturity violations at 
Kash, Inc., in June, 1989." 

79. Respondent admits that no documents exist, such as receipts, 
invoices, and vouchers relating to the purchase by Gary Van Sickle of a 
refrigerator and couch to be placed in the California Tree Fruit Agreement 
office in Reedley. 

80. No documents exist, such as rental agreements, between the 
California Tree Fruit Agreement and the Tree Fruit Reserve relating to the 
rental of the refrigerator and couch by the California Tree Fruit Agreement 
from the Tree Fruit Reserve during the calendar year 1989. 
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81. Respondent admits that no documents exist, including, but not 
limited, to expense sheets, vouchers, cancelled checks, etc., relating to any and 
all expenses paid by the California Tree Fruit Agreement with regard to 
Mr. Jonathan Field’s and/or Karen Jackson’s (or any other California Tree 
Fruit Agreement personnel) attendances at the Tree Fruit Reserve corporate 
meetings (meals, travel, hotel rooms, etc.). 

82. With respect to the Tree Fruit Reserve’s activities, the Respondent 
knows of no other documents in existence, other than those adduced and 
stipulated to at the oral hearing. 

83. No documents exist which show notices, issued to the tree fruit 
industry, announcing the “open and public" Management Services meetings 
prior to the Commodity Committee meetings each season, for every year from 
1980 through the present. 

The foregoing Findings of Fact consist, for the most part, of stipulations 
and/or stipulated responses, and vast amounts of documentary evidence which 
were stipulated into the record. 

In addition to the facts derived from the consolidation with this proceeding 
of Wileman/Kash I by the Judicial Officer, the aforesaid stipulations, 
stipulated responses, testimony and Exhibits, and the record as a whole, 
supports the following Findings of Fact numbered consecutively from Finding 
83. .. . [I]n Wileman/Kash I the Judicial Officer regarded many like findings 
as “irrelevant or based on improper legal conclusions," and, the Respondent’s 
position is that such facts are beyond the scope of this proceeding. . . . 

84. The administration, regulatory interpretations, regulatory 
implementation, actions, or non-actions of the Committee members and/or 
the Secretary, through his subordinates, have a direct, substantial, and 
ascertainable economic impact upon Petitioners. 

85. In 1937, Congress enacted a revised Agricultural Marketing 
Agreement Act, 7 U.S.C § 601 et seq. The Agricultural Marketing Agreement 
Act, in its declaration of policy, conferred upon the Secretary of Agriculture 
the authority to establish and maintain orderly marketing conditions for 
agricultural commodities in interstate commerce, to establish and maintain 
parity prices for farmers, to protect the interest of the consumer, to establish 
and maintain production research (added in 1947), marketing research, 
maintain standards of quality, maturity and grading, as well as establishing 
inspection requirements, to establish and maintain such marketing conditions 
as will provide, in the interests of producers and consumers, an orderly flow 
of commodities to the market through its normal marketing season (added in 
1954), and to avoid unreasonable fluctuations in supplies and prices. (Title 7 
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U.S.C. § 602). Additionally, Congress specifically conferred upon the 
Secretary the power to “establish and maintain such production research, 
marketing research, and development projects * * * as will effectuate such 
orderly marketing of such agricultural commodities as will be in the public 
interest." 7 U.S.C. § 602(3). 

To achieve that goal, the Agricultural Marketing Agreement Act permits 
the Secretary of Agriculture to issue Marketing Orders and Agreements 
applicable to processors, associations of producers, and others engaged in the 
handling of any agricultural commodity or product. (Title 7 U.S.C. § 60[8]c). 
Section 608c of 7 U.S.C. directs the Secretary of Agriculture to issue 
Marketing Orders after notice and a hearing conducted whereby any 
interested party is given the opportunity to testify and after the Secretary finds 
that the order’s terms “will tend to effectuate the declared policy of the Act." 
7US.C. § 608c(4). Marketing Orders 916 and 917 (7 C.F.R. §§ 916 and 917) 
could not become effective until the respective Orders had been approved by 
two-thirds of the affected producers. 7 U.S.C. §§ 608c(8), (9). Amendments 
to Marketing Orders are promulgated in the same manner. 7 U.S.C. § 
608c(17). 

In 1954, Congress found that there was a need to provide for yet "greater 
stability in the products of agriculture." H.R. Rep. No. 1927, 83d Cong., 2d 
Sess. 1, reprinted in 1954 U.S. Code Cong. & Admin. News 3399. Congress 
concluded that the remedy should include a program “to protect the income 
of the farmers while comprehending the interests, needs and security of all 
segments of the economy and of all our people." Jd., reprinted in 1954 US. 
Code Cong. & Admin. News 3403. Congress therefore adopted a bill which 
implemented a means to "encourage the expansion of markets and 
consumption at home and abroad." Id. 

Toward that end, Congress amended the Agricultural Marketing 
Agreement Act authorizing the Secretary of Agriculture to promulgate 
Marketing Orders "“[e]stablishing or providing for the establishment of 
marketing research and development projects designed to assist, improve or 
promote the marketing, distribution, and consumption of any such commodity 
or product, the expense of such projects to be paid from funds collected 
pursuant to the marketing order." (Emphasis added). Agricultural Act of 1954, 
Pub. L. 83-690, § 401, 68 Stat. 906, 907 (1954), codified at 7 U.S.C. § 
608c(6)(1). Authority to conduct "production research" and development 
projects, designed to "assist, improve or promote. . . efficient production," was 
added in 1970. Pub. L. 91-292, 84 Stat. 333, June 25, 1970. Authority for 
projects providing “for any form of marketing promotion including paid 
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advertising" for a specified commodity (cherries) was added in 1962. Pub. L. 
87-703, 76 Stat. 632, Sept. 27, 1962. Plums and Nectarines were included in 
this category in 1965. Pub. L. 89-330, 79 Stat. 1270, November 8, 1965. 
California-grown Peaches (and only California-grown Peaches) were included 
in this category in 1971. Pub. L. 92-120, 85 Stat. 340, August 13, 1971. In 
making such amendments, Congress granted the Secretary of Agriculture 
permission and discretion to impose, if he deemed it proper, "any form of 
marketing promotion including paid advertising for Nectarines and Plums." 
(Petitioners’ Exhibit AB, No. 18). At that time it was advised that the 
Department had not had any experience in the operation of an advertising 
program under Marketing Agreements and Orders. Such authority was 
deemed proper if advertising were to benefit the growers and meet the 
objectives of the Act and that the inclusion of the stated commodities "would 
serve in providing experience now lacking in the [advertising] operation of 
Federal" Marketing Agreements and Orders. 

86. | When the Secretary promulgated the Nectarine Marketing Order 
in 1958, he made the following findings as to the Nectarine Administrative 
Committee, the agency that works with the Secretary in administering the 
order locally (23 Fed. Reg. 3007, 3010-12 (1958)): 


(b) It is desirable to establish an agency to administer the order 
locally under and pursuant to the act, as an aid to the Secretary in 


carrying out the declared policy of the act. The term "Nectarine 
Administrative Committee" is a proper identification of the agency and 
reflects the character thereof. It should be composed of 8 members. 
The members and alternates should be growers, or employees of 
growers.... Some growers of nectarines are corporations. These 
corporations and some of the larger individual growers have employees 
who are in complete charge of growing and marketing nectarines. Such 
employees would be qualified from the standpoint of knowledge and 
personal experience for service on the committee, and it would not be 
in the interest of the industry to deny them the opportunity to be 
nominated and to serve on the committee.... (23 Fed. Reg. 3010 
(1958)) 
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The committee should be given those specific powers which are set 
forth in section 8c(7)(C) of the Act. Such powers are necessary to 
enable an administrative agency of this character to function. 


The committee’s duties, as set forth in the order, are necessary for 
the discharge of its responsibilities. These duties are generally similar 
to those specified for administrative agencies under other programs of 
this character. It is intended that any activities undertaken by the 
members of the committee will be confined to those which reasonably 
are necessary for the committee to carry out its responsibilities as 
prescribed in the program. It should be recognized that these specified 
duties are not necessarily all inclusive, and that it may develop that 
there are other duties which the committee may need to perform. (23 
Fed. Reg. 3011-12 (1958)) 


87. On April 5 and 6, 1965, a hearing was held in Fresno, California, 
pursuant to a notice published in 30 Fed. Reg. 3542 (March 17, 1965). 
Among the purposes was whether to add a new provision to Marketing Order 
917 authorizing marketing research and development projects. A 
recommended decision was published at 30 Fed. Reg. 13,063 (October 14, 
1965) which recommended adding such a provision. As a result thereof the 
Secretary determined that the proposed amendment would "tend to effectuate 


the declared policy of the Act." 30 Fed. Reg. 15,990 (December 23, 1965). 
This was subsequently ratified by referendum whereby at least two-thirds of 
the producers, who also produced at least two-thirds of thé volume of Plums 
and Peaches produced in the production area, indicated that they favored the 
adoption of the aforesaid amendment to the Order. 30 Fed. Reg. 15,990, 
15,991 (December 23, 1965). Thus, section 917.39 (7 C.F.R. § 917.39) was 
adopted which stated: 


The committees, with the approval of the Secretary, may establish 
or provide for the establishment of marketing research and 
development projects designed to assist, improve, or promote the 
marketing, distribution, and consumption of fruit. The expense of such 
projects shall be paid from funds collected pursuant to § 917.37. (30 
Fed. Reg. 15,990, 15,995) 


Formal rulemaking conducted in 1971, resulted in amending section 917 
to include authority for “production research" for Peaches and "production 
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research" and “paid advertising" for Plums. (36 Fed. Reg. 5614 (March 25, 
1971)) Formal rulemaking conducted in 1976 resulted in amending section 
917.39 to include authority for paid advertising for Peaches. (41 Fed. Reg. 
14,375 (April 5, 1976)) Thus, section 917.39 (7 C.F.R. § 917.39) was amended 
to read as it does today: 


The committees, with the approval of the Secretary, may establish 
or provide for the establishment of production research, marketing 
research, and development projects designed to assist, improve, or 
promote the marketing, distribution, and consumption or efficient 
production of fruit. Such projects may provide for any form of 
marketing promotion including paid advertising. The expenses of such 
projects shall be paid from funds collected pursuant to § 917.37. (41 
Fed. Reg. 14375, 14382) 


88. The Secretary concluded at 41 Fed. Reg. 14,375, 14,375, 14,376-77 
(April 5, 1976) that: 


The record shows . . . a wide consensus among the peach. . . industr[y] 
that promotional activities have been beneficial in increasing demand 
and should be continued . ... The evidence indicates that provisions 
for paid advertising activities for peaches and pears and vesting 
authority therefor in the Peach and Pear Commodity Committees 
would place the peach and pear industries in a better position to 
advance the provisions of the Act and the Order .... Spot radio or 
TV commercials in the principal markets during peak movement 
periods have proved to be successful. It has been found in many fresh 
promotional programs that spot announcements, particularly when 
developed with a "dealer tag" at the end of each spot have considerable 
influence in triggering retail promotions. The previous success of 
advertising efforts referred to here are in regards to advertising 
conducted under State Marketing Orders. See, 41 Fed Reg. 14,376 
(April 5, 1976). 


89. Thus, the basic authority of the Secretary to implement the 
promotional programs, including advertising, were published at 36 Fed. Reg. 
14,381 (August 5, 1971) (Plums), 41 Fed. Reg. 14,375 (Peaches) and 31 Fed. 
Reg. 6371 (May 19, 1966) (Nectarines). 
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94. Petitioners, Wileman Bros. & Elliott, Inc., and Kash, Inc. 
(sometimes referred to as "Wileman/Kash"), are regulated pursuant to the 
Nectarine, Plum and Peach Marketing Orders (7 C.F.R. § 916.1, et seq. 
(Nectarines), and 917.1, et seq. (Plums and Peaches)). 

95. The Secretary of Agriculture, pursuant to Title 7 U.S.C. § 610b, is 
authorized to establish Committees and associations of producers "for the 
more effective administration of functions vested in [the Secretary] by this 
chapter" (Committees are "agencies," pursuant to 7 U.S.C. § 608c(7)(C)). 

96. Thus, the Secretary's decisions to implement the promotional 
programs, published at 36 Fed. Reg. 14,381 (August 5, 1971) (Plums), 41 Fed. 
Reg. 14,375 (Peaches) and 31 Fed. Reg. 6371, 31 Fed. Reg. 8176, 8177 (1966) 
(Nectarines), were the Secretary’s decisions on the record evidence presented 
at the formal rulemaking hearings cited therein. 

97. Wileman/Kash are required to pay assessments pursuant to 
Marketing Orders 7 C.F.R. §§ 916.1, et seg. (Nectarines) and 7 C.F.R. §§ 
917.1, et seg. (Plums and Peaches). The assessment rates are 
. .. recommended by the Nectarine Administrative Committee for Nectarines 
and by the Control Committee of the California Tree Fruit Agreement for 
Plums and Peaches. These Committees are expected to determine the rates 
by dividing anticipated expenses by estimated shipments of the particular 
commodity. The Committees are organized on a fiscal year basis which 
begins on March 1 of cach year (7 C.F.R. § 916.7 and § 917.9). The 
Committees are required to develop, and submit to the Secretary for approval, 
a budget of their anticipated expenses for each fiscal year (7 C.F.R. § 
916.31(c) and § 917.35(f)). Each particular budget is expected to be discussed 
and established at Committee meetings generally held in May and then 
forwarded to the Secretary of Agriculture for review and adoption. . . . 


98. Onor about May 5, 1988, the Nectarine Administrative Committee 
met and recommended an 18-cents per carton assessment against each 25- 
pound net weight container of Nectarines packed by each handler. The 
Nectarine Administrative Committee adopted a budget of $3,123,908 for the 
1988 season, of which $867,000 was allocated for inspection ($.05 per carton), 
$89,153 for research projects, approximately $298,869 for salaries, employee 
benefits, travel, business meals, equipment, supplies, insurance, utilities, 
postage, paper, envelopes, special enforcement activity, credit insurance, etc. 
Other expenses included rent for their offices, telephones and other 
miscellaneous audit expenses amounting to approximately $67,000. However, 
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more than half of the Nectarine budget was to be directed to market 
development. 

99. The Nectarine Administrative Committe¢e approved a 1988 
Nectarine Market Development Budget of $1,801,886, which included: 
$858,146 for television advertising; $306,390 for radio advertising; $114,750 for 
retail advertising incentives, plus another $112,000 for field staff activities 
relating to the same; $80,000 for Canadian advertising; $27,200 for trade 
communications; $22,500 for retail projects; $35,600 for point of sale materials; 
$59,100 for publicity, education activities; $32,500 for food service activities; 
$22,500 for promotion expense; $6,950 for Hispanic promotion; and $13,250 
for advertising research. This combined total amounted to approximately $.10 
per 25-pound net weight container towards the "generic" advertising budget. 

100. Onor about May 4, 1988, the Plum Commodity Committee met and 
recommended a 19-cents per container assessment against each 28-pound net 
weight carton of Plums packed by each handler. The Control Committee 
adopted a budget for the Plum Commodity Committee of $3,510,878 for the 
1988 season, of which $1,085,960 was allocated for inspection ($.06 per 
carton), $80,052 for research projects, approximately $373,407 for salaries, 
employee benefits, travel, auto operation, equipment supplies, insurance, 
utilities, postage, paper, envelopes, special enforcement activity, credit 
insurance, etc. The other Committee expenses included rent for their offices, 
telephones and other miscellaneous audit expenses amounting to 
approximately $87,350. However, more than half gf the Plum budget was to 
be directed to market development. 

101. The Plum Committee approved the Plum Market Development 
Budget of $1,971,459, which included: $850,719 to television advertising; 
$306,390 for radio advertising; $189,750 for retail advertising incentives; 
$112,000 for field staff activities relating to the same; $27,200 for trade 
communications; $22,500 for retail projects; $35,600 for point of sale materials; 
$59,100 publicity, education activities; $32,500 for food service activities; 
$22,500 for promotion expense; and $6,950 for Hispanic promotion. This 
combined total amounted to approximately $.10 per 28-pound net weight 
container towards the "generic" advertising budget. 

102. On or about May 4, 1988, the Peach Commodity Committee met 
and recommended an 18-cents per carton assessment against each container 
of Peaches packed by each handler. The Control Committee adopted a 
budget for the Peach Commodity Committee of $2,562,089 for the 1988 
season, only $896,000 of which was for inspection ($.06 per carton), $55,402 
for research projects, and approximately $330,352 for salaries, employee 
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benefits, travel, auto operation, equipment supplies, insurance, utilities, 
postage, papers, envelopes, special enforcement activity, credit insurance, etc. 
Other Committee expenses included rent for their offices, telephones and 
other miscellaneous audit expenses amounting to approximately $52,350. 
However, more than half of the Peach budget was to be directed to market 
development. 

103. The Peach Commodity Committee approved the Peach Market 
Development Budget of $1,280,435, which included: $456,135 to television 
advertising; $220,000 for radio advertising; $98,000 for retail advertising 
incentives; $96,000 for field staff activities relating to the same; $80,000 for 
Canadian advertising; $27,200 for trade communications; $22,500 for retail 
projects; $25,300 for point of sale materials; $59,100 for publicity, education 
activities; $32,500 for food service activities; $22,500 for promotional expense; 
$6,950 for Hispanic promotion; and $13,250 for advertising research. This 
combined total amounted to approximately $.09 per container towards the 
“generic” advertising budget. 

104. The term "Market Development," as used by the Committees, 
includes field staff activities, retail advertising incentives, trade 
communications, retail projects, point of sale materials, publicity, education 
activities, food service activities, TV and radio production, television and radio 
advertising, outdoor advertising, Canadian promotion, promotion research, 
merchandising research, promotion expense, Hispanic promotion and 
miscellaneous related expenses. 

105. 

106. Subsequent to the filing of a Petition in a prior 7 U.S.C. § 
608c(15)(A) proceeding (AMA Docket Nos. 916-1, 916-2, 917-2, 917-3 
[(Wileman I)]), the Secretary of Agriculture, on April 8, 1988, issued ... a 
proposed rule. ... This proposed rule [related] to Plums . . . (53 Fed. Reg. 
11,669)... . This proposed rule provided that interested persons could file 
comments through April 25, 1988. Subsequently, the time period for filing 
written comments on the proposed rule was extended to May 2, 1988 (53 Fed. 
Reg. 13,413; Petitioners’ "A.B." No. 3). 

107. On April 18, 1988, the Secretary issued proposed rules (virtually 
identical to those above-mentioned relating to Plums) with respect to... 
Nectarines and Peaches . . . (53 Fed. Reg. 12,687 (Nectarines); 53 Fed. Reg. 
12,691 (Peaches).... The proposed rule provided that interested persons 
could file comments through May 3, 1988. In his proposed rule for 
Nectarines, the Secretary [stated]: 
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A comment period of less than 30 days is deemed appropriate for this 
proposal. The harvest and shipment of the 1988 nectarine crop is 
expected to start April 25, 1988, and growers and handlers should be 
given as much notice as possible of any changes, if adopted to permit 
the industry to plan accordingly. Moreover, the Department already 
has received letters in opposition to the proposed nectarine size 
changes indicating the industry is aware of the Committee’s 
recommendation. (53 Fed. Reg. 12690).‘ 


108. On May 27, 1988, the Secretary issued Interim Final Rules . . . (53 
Fed. Reg. 19,218 (Plums); 53 Fed. Reg. 19,226 (Nectarines); 53 Fed. Reg. 
19,234 (Peaches)... . 

109. Wileman/Kash, through their attorney, submitted comments in 
opposition to the proposed rule modifications regarding Plums, Nectarines and 
Peaches. Subsequent to the issuance of the Interim Final Rules, 
Wileman/Kash, through their attorney, submitted comments in opposition to 
the Interim Final Rules as published. 

110. Consequently, on or about June 3, 1988, Wileman/Kash filed the 
present 7 U.S.C. § 608c(15)(A) Petition to modify, terminate or to be granted 
an exemption from various provisions of the Nectarine, Plum and Peach 
Marketing Orders and any obligations imposed in connection therewith that 
are not in accordance with law. 

111. In conjunction with the filing of the 7 U.S.C. § 608c(15)(A) Petition, 
Wileman/Kash filed an Application for Interim Relief, pursuant to the Rules 
of Practice Governing Administrative Petition Proceedings, Title 7 C.F.R. § 
900.70. 

The Judicial Officer, on July 8, 1988, signed an order denying 
Wileman/Kash’s Application for Interim Relief. Wileman/Kash, on or about 
July 29, 1988, filed a Motion for Reconsideration of the Order Denying 
Interim Relief, which Motion was denied on August 3, 1988. 

112. OnJune 16, 1988, for the first time this decade, the Secretary issued 
a proposed rule regarding the estimated assessment rates. This rule was 
published in the Federal Register (53 Fed. Reg. 23,243) on June 21, 1988 
(Petitioners’ "A.B" No. 9). The proposed rule provided that interested persons 
could file comments through July 1, 1988. On July 19, 1988, the Secretary 


“The explanation given by the Secretary ... read identically, with respect to Plums and 
Peaches, as the above-cited statement regarding Nectarines. 
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issued a final rule with respect to the assessment rates (53 Fed. Reg. 27,151; 
Petitioners’ "A.B." No. 10). In his final rules the Secretary [stated]: 


The budgets are formulated and discussed in public meetings. Thus all 
directly affected persons have an opportunity to participate and provide 
input.... 


Approval of the expenses, assessment rates, and operating reserves 
should be expedited because the committees need to have sufficient 
funds to pay their expenses which are incurred on a continuous basis. 
In addition, handlers are aware of this action which was recommended 
by the committees at public meetings. Therefore, the Secretary also 
finds that good cause exists for not postponing the effective date of this 
action until 30 days after publication in the Federal Register. (53 Fed. 
Reg. 27,152). 


The Secretary further stated: 


While this section will impose some additional costs on handlers, the 
costs are in the form of uniform assessments on all handlers. Some of 
the additional costs may be passed on to producers. However, these 
costs will be significantly offset by the benefits derived from the 
operation of the marketing orders. Therefore, the Adininistrator of the 
AMS has determined that this action will not have a significant 
economic impact on a substantial number of small entities. (53 Fed. 
Reg. 23,244, 27,152). 


113-122. 

123. The Tree Fruit Reserve was incorporated in 1957, as a non-profit 
California corporation, which obtained tax exempt status from the Internal 
Revenue Service as a 501(c)(6) organization. .. . 

124-179. 


Conclusions 


I. Burden of Proof and Scope of Review.” 


‘This section is identical to § I in Wileman I. 
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The fact that petitioners have the burden of proof in this proceeding, and 
that this is not a proceeding to “second guess" the Secretary’s policy 
judgments, is set forth in many decisions, ¢.g., In re Michaels Dairies, Inc., 33 
Agric. Dec. 1633, 1701-02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), 
printed in 34 Agric. Dec. 1319 (1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. 
Dec. 17, 1976), which states: 


It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding has 
the burden of proving that the challenged Order provisions and 
obligations imposed upon it were “not in accordance with law" (7 
U.S.C. 608c(15)(A)). See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 
316-317 (C.A. 3), certiorari denied, 394 U.S. 929; Boonville Farms 
Cooperative, Inc. v. Freeman, 358 F.2d 681, 682 (C.A. 2); United States 
v. Mills, 315 F.2d 828, 836, 838 (C.A. 4), certiorari denied, 374 U.S. 
832, 375 U.S. 819; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 
632, 635-636 (D.NJ.), affirmed, 350 F.2d 978 (C.A. 3), certiorari 
denied, 382 U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 
217 (E.D. Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), 
affirmed, 149 F.2d 860, 862-863 (C.A. 3); In re Clyde Lisonbee, 31 
Agriculture Decisions 952, 961 (1972); In re Fitchett Brothers, Inc., 31 
Agriculture Decisions 1552, 1571 (1972). 


The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of economic and 
marketing regulations issued pursuant to the Act. See In re 
Independent Milk Producer-Distributors’ Assoc., 20 Agriculture Decisions 
1, 18 (1961); In re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 
Agriculture Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., 
January 5, 1959. See, also, Pacific States Co. v. White, 296 U.S. 176, 
182. 


The responsibility for selecting the means of achieving the statutory 
policy and the relationship between the remedy selected and such 
policy are peculiarly matters of administrative competence. American 
Power Co. v. S.E.C., 329 U.S. 90, 112; Secretary of Agriculture v. Central 
Roig Co., 338 U.S. 604, 610-614. 
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Without a showing that the action of the Secretary was arbitrary, 
his action is presumed to be valid. Benson v. Schofield, 236 F.2d 719, 
722 (C.A.D.C.), certiorari denied, 352 U.S. 976; Reed v. Franke, 297 
F.2d 17, 25-26 (C.A. 4). Mere assertions of illegality are not sufficient 
to have an order provision or administrative decision declared illegal. 
In re College Club Dairy, Inc., 15 Agriculture Decisions 367, 373 (1956). 


There is a presumption of regularity with respect to the official acts 
of public officers and, “in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official duties." 
United States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: 
[Panno v. United States, 203 F.2d 504, 509 (9th Cir. 1953);] Reines v. 
Woods, 192 F.2d 83, 85 (Emerg. C.A.); National Labor Relations Board 
v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 
511, 513 (C.A. 5); Pasadena Research Laboratories v. United States, 169 
F.2d 375, 381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. 
Cummings, 105 F.2d 71, 73 (C.A.D.C.). Specifically, administrative 
orders and regulations are presumed to be based on facts justifying the 
specific exercise of the delegated authority. United States v. Rock Royal 
Co-op., 307 U.S. 533, 567-568 (a case under the Act involved herein); 
Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; Pacific States Co. 
v. White, 296 U.S. 176, 185-186. 


The scope of review is set forth in § 10(e) of the Administrative Procedure 
Act as follows (5 U.S.C. § 706): 


§ 706 Scope of review 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The reviewing court 
shall-- 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be-- 
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(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 


(B) contrary to constitutional right, power, privilege, or 
immunity; 


(C) in excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; 


(D) without observance of procedure required by law; 


(E) unsupported by substantial evidence in a case subject to 
sections 556 and 557 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute. 


The "narrow" scope of review under the arbitrary and capricious standard 
(just quoted (5 U.S.C. § 706(2)(A)) is set forth in Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as follows: 


Section 706(2)(A) requires a finding that the actual choice made was 
not “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law." 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To 
make this finding the court must consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment. ... Although this inquiry into the facts 
is to be searching and careful, the ultimate standard of review is a 
narrow one. The court is not empowered to substitute its judgment for 
that of the agency. 


The Court further stated in Bowman Transp., Inc. v. Ark.-Best Freight 
System, Inc., 419 U.S. 281, 290 (1974): 


But we can discern in the Commission’s opinion a rational basis for its 
treatment of the evidence, and the "arbitrary and capricious" test does 
not require more. 


The "narrow" scope of review under § 706(2)(A), i.c., “arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law," and the fact 
that it "forbids the court’s substituting its judgment for that of the agency," is 





1196 AGRICULTURAL MARKETING AGREEMENT ACT 


explained in Ethyl Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir. 1975) (en banc) 
(footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows: 


This standard of review is a highly deferential one. It presumes agency 
action to be valid. ... Moreover, it forbids the court’s substituting its 
judgment for that of the agency, . . . and requires affirmance if a 
rational basis exists for the agency’s decision.” . . . 


This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
court must assure itself that the agency decision was “based on a 
consideration of the relevant factors * * *."* Moreover, it must engage 
in a “substantial inquiry" into the facts, one that is “searching and 
careful." Citizens to Preserve Overton Park v. Volpe, supra, 401 U.S. at 
415, 416, 91 S.Ct. at 823, 824, 28 L.Ed.2d at 152, 153. This is 
particularly true in highly technical cases such as this one. 


A court does not depart from its proper function when it 
undertakes a study of the record, hopefully perceptive, even as 
to the evidence on technical and specialized matters, for this 
enables the court to penetrate to the underlying decisions of the 
agency, to satisfy itself that the agency has exercised a reasoned 
discretion, with reasons that do not deviate from or ignore the 
ascertainable legislative intent. 


Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383, 392, 
444 F.2d 841, 850 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 2233, 
29 L.Ed.2d 701 (1971). ... 


There is no inconsistency between the deferential standard of review 
and the requirement that the reviewing court involve itself in even the 
most complex evidentiary matters; rather, the two indicia of arbitrary 
and capricious review stand in careful balance. The close scrutiny of 
the evidence is intended to educate the court. It must understand 
enough about the problem confronting the agency to comprehend the 
meaning of the evidence relied upon and the evidence discarded; the 
questions addressed by the agency and those bypassed; the choices 
open to the agency and those made. The more technical the case, the 
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more intensive must be the court’s effort to understand the evidence, 
for without an appropriate understanding of the case before it the court 
cannot properly perform its appellate function. But that function must 
be performed with conscientious awareness of its limited nature. The 
enforced education into the intricacies of the problem before the 
agency is not designed to enable the court to become a superagency 
that can supplant the agency’s expert decision-maker. To the contrary, 
the court must give due deference to the agency’s ability to rely on its 
own developed expertise. ... The immersion in the evidence is 
designed solely to enable the court to determine whether the agency 
decision was rational and based on consideration of the relevant 
factors. ... It is settled that we must affirm decisions with which we 
disagree so long as this test is met.”. . . 


Thus, after our careful study of the record, we must take a step 
back from the agency decision. We must look at the decision not as 
the chemist, biologist or statistician that we are qualified neither by 
training nor experience to be, but as a reviewing court exercising our 
narrowly defined duty of holding agencies to certain minimal standards 
of rationality.” "Although [our] inquiry into the facts is to be searching 
and careful, the ultimate standard of review is a narrow one." Citizens 
to Preserve Overton Park v. Volpe, supra, 401 U.S. at 416, 91 S.Ct. at 
824, 28 L.Ed.2d at 153. We must affirm unless the agency decision is 
arbitrary or capricious.” 


The "narrow" scope of review under the "arbitrary and capricious" standard, 
under which “a court is not to substitute its judgment for that of the agency," 
with examples of when a court should reverse an agency, is set forth in Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983), as follows: 


The scope of review under the "arbitrary and capricious" standard is 
narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must examine the relevant data and 
articulate a satisfactory explanation for its action including a "rational 
connection between the facts found and the choice made.” Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). In 
reviewing that explanation, we must "consider whether the decision was 
based on a consideration of the relevant factors and whether there has 





1198 AGRICULTURAL MARKETING AGREEMENT ACT 


been a clear error of judgment." Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., supra, at 285; Citizens to Preserve 
Overton Park v. Volpe, supra, at 416. Normally, an agency rule would 
be arbitrary and capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a difference in view or the 
product of agency expertise. 


In In re Schepp’s Dairy, Inc., 35 Agric. Dec. 1477 (1976), aff'd, No. 76-1984 
(D.D.C. Aug. 15, 1977), aff'd sub nom. Schepps Dairy, Inc. v. Bergland, 628 
F.2d 11 (D.C. Cir. 1979), it is explained that it is for the Secretary in his 
rulemaking capacity to make policy judgments based upon conflicting 
testimony and conflicting considerations, and that even though other 
regulatory alternatives might have been more persuasively reasonable, that is 
not enough to set aside, as illegal, the regulatory alternative selected by the 
Secretary. Specifically, it is stated (35 Agric. Dec. at 1493, 1495, 1497-98): 


Section 8c(4) requires not only that order provisions be based upon 
record evidence, but that they also tend to effectuate the declared 
policy of the Act. Petitioner’s argument ignores the discretionary 
power conferred upon the Secretary with respect to such finding. As 
noted earlier, there was extensive testimony at the hearing relating to 
various approaches and considerations to be taken in determining the 
appropriate location adjustment. The fact that the Secretary chose one 
regulatory alternative over another cannot logically give rise to cries of 
illegality. Lewes Dairy, supra [401 F.2d 308 (3d Cir. 1968), cert. denied, 
394 U.S. 929 (1969)], at page 319. 


While the Secretary’s finding as to the effectuation of the policy of 
the Act must be based on the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal will tend to 
effectuate the statutory policy even though supported by evidence. 
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In order to successfully challenge the decision of the Secretary, 
petitioner cannot merely show that, on the balance, its position is 
supported by evidence in the record, or vaguely allege that the 
Secretary’s decision is unsupported in the record. Petitioner has the 
substantial burden to overcome a strong presumption of the existence 
of facts which support the administrative determination. Lewes Dairy, 
Inc., supra, pages 315-316. The Act gives the Secretary broad 
discretionary powers to effectuate its purposes. The existence of 
regulatory alternatives, even those which might be more persuasively 
reasonable, is not cognizable on review, Lewes, supra, pages 317, 319. 


This proceeding does not afford petitioner a forum to review 
questions of policy, desirability, or effectiveness of Order provisions, In 
re Sunny Hill Farms Dairy Co., 26 A.D. 201, 217 [, aff'd, 446 F.2d 1124 
(8th Cir. 1971), cert. denied, 405 U.S. 917 (1972)].° It is not sufficient 
for petitioner to show that the record may contain evidence supporting 
its positions. On the contrary, petitioner must establish clearly that the 
record cannot sustain the conclusion reached by the Secretary. 


II. The Act Limits the Scope of Inquiry in This Proceeding to the Matters 
Raised in the Petitions Filed by Petitioners, and Does Not Permit an 
Award of Monetary Damages.’ 


Before considering the substantive issues raised in this proceeding, it is 
important to recognize two limitations applicable to proceedings under § 
8c(15)(A) of the Act (7 U.S.C. § 608c(15)(A)). First, the ALJ and the 


*Sunny Hill cites (26 Agric. Dec. at 217): 


See, e.g., United States v. Howeth M. Mills, et al., supra [, 315 F.2d 828, 838 (4th Cir. 
1963), cert. denied, 375 U.S. 819 (1963)]; In re Charles P. Mosby, Jr., d/b/a Cedar Grove 
Farms, 16 A.D. 1209, 1220 (1957), aff'd, S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), aff'd, N.D. Ind., Sept. 10, 1958. Cf. Pacific States Box & 
Basket Co. v. White, 296 U.S. 176, 182 (1935). 


"This section is identical to § I in Wileman I, except that § II(B) of Wileman I (the Act does 
not permit review of discretionary determinations as to a particular lot of fruit) is omitted, as 
irrelevant, and the Farm Fresh history has been updated. 
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Judicial Officer can only rule on matters raised in the Petitions filed by 
petitioners. Second, the Act does not permit an award of monetary damages. 


A. The Act Limits the Scope of Inquiry in a § 8c(15)(A) Proceeding 
to the Matters Raised in the Petitions Filed by Petitioners. 


Section 8c(15)(A) of the Act provides (7 U.S.C. § 608c(15)(A) (emphasis 
added)): 


(15) Petition by handler for modification of order or exemption; 
court review of ruling of Secretary 


(A) Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 
with law. 


Under the plain terms of the Act, the Secretary’s authority is limited to 
ruling “upon the prayer of such petition" (7 U.S.C. § 608c(15)(A)). This 
principle was recently stated in In re Farm Fresh, Inc., 49 Agric. Dec. 23, 
79-80 (1990), aff'd on other grounds, CIV-90-688 T (W.D. Okla. June 24, 
1991), as follows: 


In addition to disagreeing with the ALJ on the merits of the Notice 
of Hearing issue, I disagree with the ALJ on procedural grounds. That 
is, I believe that it was inappropriate for the ALJ to hold that the 
Notice of Hearing (and therefore the amendatory order) was invalid on 
the basis of a sentence in the Notice of Hearing not relied upon by the 
petitioner. It should be noted that this is not the typical proceeding 
brought before the ALJs whereby the Department is the complainant, 
and the ALJ might appropriately note sua sponte a ground of defense 
not noticed by the respondent’s counsel. Rather, a § 8c(15)(A) 
proceeding is instituted by a private party, who is responsible for 
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framing the issues. Under § 8c(15)(A) of the Act (7 U.S.C. § 
608c(15)(A)), only a handler may file "a written petition" challenging 
an order, or any provision thereof, after which the handler shall be 
given opportunity for a hearing “upon such petition, in accordance with 
regulations made by the Secretary," and with a ruling made "upon the 
prayer of such petition... ." Neither the statute nor the Rules of 
Practice authorize an ALJ or the Judicial Officer to challenge an order 
or a provision thereof upon a basis not raised by the. handler. The 
Rules of Practice require the petition to specifically state the "grounds" 
for the challenge (7 C.F.R. § 900.52(b)(4)), limit the evidentiary record 
to matters relevant and material to those grounds (7 C.F.R. § 
900.60(d)), and require the ALJ to base his decision on that record (7 
C.F.R. § 900.64(c)). 


Even though the petitioner contested the adequacy of the Notice of 
Hearing in its petition, petitioner did not rely on the ground relied 
upon by the ALJ in holding that the Notice of Hearing was inadequate. 
Accordingly, I believe that it was error for the ALJ to raise sua sponte 
the issue as to whether the sentence limiting the receipt of evidence "to 
the economic and marketing conditions which relate to the location 
adjustment provisions of the proposed merged and expanded Southwest 
Plains marketing area" precluded the receipt of evidence on the issue 
as to whether Lincoln County should be placed in Zone I. 


The Judicial Officer has suggested, by way of dicta, that in a disciplinary 
proceeding instituted by the Department, it might be appropriate to permit an 
amendment to the complaint at the conclusion of the hearing to conform to 
the proof. See In re Steinberg Bros. Co., 43 Agric. Dec. 1878, 1896 n. 22, 
1902-03 (1984). But that practice would not be appropriate in a § 8c(15)(A) 
proceeding such as this, in view of the express statutory language discussed 
above, and the industry-wide effect of the decision in a § 8c(15)(A) 
proceeding. 


B. The Act Does Not Authorize the Award of Monetary Damages. 


Under the plain terms of the Act, a handler’s Petition under § 8c(15)(A) 
of the Act is limited to "stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in 
accordance with law and praying for a modification thereof or to be exempted 
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therefrom," and the Secretary is limited to ruling "upon the prayer of such 
petition" (7 U.S.C. § 608c(15)(A) (emphasis added)). There is no 
authorization in the Act, the Marketing Orders, or the Rules of Practice for 
consequential damages (as distinguished from a return of monies paid) to be 
awarded in § 8c(15)(A) proceedings. In over 50 years of proceedings under 
this Act, consequential damages have never been awarded. Petitioners and 
the ALJ attempt to distinguish fruit and vegetable orders from milk orders by 
contending that the latter orders only involve monies paid, and never 
consequential injury. This allegation is incorrect. For example, a milk supply 
plant might well suffer only consequential damages from a pooling provision 
that required an unlawfully high percentage of its milk to be delivered to 
distributing plants. Nonetheless, no case has ever been decided under milk 
orders or fruit and vegetable orders which would allow for consequential 
damages. 

There have, of course, been some milk cases in which, as a result of a 
determination that an obligation to pay money imposed on a milk handler by 
a Market Administrator was unlawful, refunds have been made to the handler. 
See, e.g., In re Defiance Milk Products Co., 44 Agric. Dec. 11, 59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), reprinted in 47 Agric. Dec. 1377 (1988). But even "where a 
handler has been awarded money in a § 8c(15)(A) proceeding, interest fi.e., 
consequential damage] has never been awarded." Id. at 60. 

Furthermore, even though an obligation unlawfully imposed on a milk 
handler might permit a return of the money unlawfully exacted from the 
handler, the general practice in this Department is first to give the Secretary 
the opportunity, in his rulemaking capacity, to correct the error, retroactively. 
As stated in Jn re Farm Fresh, Inc., 49 Agric. Dec. 23, 99-101 (1990), aff'd on 
other grounds, CIV-90-688 T (W.D. Okla. June 24, 1991): 


Since I am dismissing the petition, it is unnecessary for me to rule 
on what relief would have been appropriate if the petition were not 
dismissed. However, if the petition were not dismissed, I would have 
remanded the proceeding for the Secretary to determine the 
appropriate remedy in his legislative capacity, for the reasons set forth 
in Respondent’s Appeal Petition at 36-69, attached as Appendix B, and 
Respondent’s Reply Brief filed Oct. 11, 1988, at 5-7, attached as 
Appendix C. (These excerpts from respondent’s briefs will not be 
published in Agriculture Decisions, since it is not necessary for me to 
decide this issue.) 
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As stated in In re Baker & Sons, Dairy, Inc., 48 Agric. Dec. [818, 
865-66 (1989)], appeal docketed sub nom. Meadow Gold Dairies, Inc. 
v. Yeutter, No. 89-543-JJF (D. Del. Oct. 10, 1989): 


VI. Ifthe Secretary’s Temporary, Emergency Rulemaking 
Action Were Found Unlawful, the. Proper Course 


Would Be to Remand the Matter to the Secretary for 
Lawful Action. 


If the Secretary’s temporary, emergency rulemaking action 
were held to be unlawful, the proper course would be to remand 
the proceeding to the Secretary to determine in his legislative 
capacity the appropriate action to be taken, which might or 
might not result in any payment to petitioners. See In re 
Defiance Milk Products Co., 44 Agric. Dec. 11, 57-62 (1985), 
aff'd on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), 
aff'd, 857 F.2d 1065 (6th Cir. 1988);* In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 
(1979),° dismissed per 


*In Defiance, the Judicial Officer recognized that some courts had 
awarded monetary relief to some handlers, but the Judicial Officer did 
not adopt that policy as the proper Departmental policy. 


*In In re Borden, Inc., 38 Agric. Dec. 1061 (1979) (remand order), 
the Judicial Officer remanded the proceeding to the ALJ to determine 
the damages [i.e., the return of money paid by the handler]. But that 
remand order does not reflect the Department’s customary practice, 
since the remand order related to two related proceedings, one of 
which was controlled by a court decision holding that Borden was 
entitled to recover overpayments from the producer-settlement fund. 
Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 1976). 


settlement agreement, 40 Agric. Dec. 1711 (1979); In re Babcock 
Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), remanded 
sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the 
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Secretary to issue new provisions supportable on the record or 
to hold a new hearing on the issue, at the Secretary’s discretion, 
while granting petitioner prospective relief in the interim). 


In some cases, courts have remanded proceedings for further 
administrative consideration. See, e.g, Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the 
proper course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if 
he had limited himself to statutory authority); American Dairy 
of Evansville, Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 
809, 817-18 (D.C. Cir. 1975) (rule invalidated and proceeding 
remanded to the Secretary for a new rulemaking proceeding in 
compliance with the APA, with invalidated regulation to remain 
in effect in interim). 


In other cases, courts have refused to give refunds to 
prevailing parties, notwithstanding the illegality of administrative 
action. See, e.g., Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. 
Cir. 1968) (where “nearby differential" was held invalid, 
equitable considerations precluded refund to prevailing parties). 
See, also, Lehigh Valley Coop. Farmers, Inc. v. United States, 370 
U.S. 76, 99 (1962) (where regulation held invalid, Court left 
open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States 
v. Morgan, 307 U.S. 183, 185-98 (1939). 


In In re Defiance Milk Products Co., 44 Agric. Dec. 11, 57-59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), reprinted in 47 Agric. Dec. 1377 (1988), referred to in the 
preceding quotation, it is stated: 


Ill. If the Secretary’s Temporary Rulemaking Action Were 
Found Unlawful, the Proper Course Would Be to Remand 
the Matter to the Secretary for Lawful Action. 


After concluding that it was unlawful for the Secretary to refuse to 
adopt petitioner’s proposal, the ALJ ruled (Initial Decision at 28): 
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The result of the Secretary’s action was that petitioner was 
required to pay 40 cents per hundredweight more for producer 
milk than its competitors marketing other Class III products. 
The proper remedy in such circumstances is for the Market 
Administrator of Order 33 to reimburse petitioner the amount 
of this overcharge. 


In the first place, petitioner was not required to pay more for milk 
than its competitors making evaporated milk or any of the other 14 
products remaining in Class III. Only handlers making butter, nonfat 
dry milk and cheese (except cottage cheese and cottage cheese curd) 
benefited from the temporary price reduction. All handlers of the 15 
products remaining in Class III, including other handlers making 
evaporated milk, continued to pay the same basic formula price 
previously set by a valid rulemaking proceeding. 


But even if the Secretary’s rulemaking action were held to be 
unlawful, the proper course would be to remand the proceeding to the 
Secretary to determine in his legislative capacity the appropriate action 
to be taken, which might or might not result in any payment to 
petitioner. 


If, for example, the Secretary's temporary rulemaking action were 
held unlawful because the Secretary failed to explain in his rulemaking 
decision that he was actually reclassifying milk used to produce butter, 
nonfat dry milk and cheese (except cottage cheese and cottage cheese 
curd) in a new Class III(A), priced 40¢ less than the basic formula 
price applicable to Class III, the obvious remedy would be for the 
Secretary to amend his findings and conclusions, which would eliminate 
the illegality. 


If, on the other hand, it were held (i) that substantial evidence does 
not support putting butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) in the temporary, new Class III(A), or 
(ii) that it is unlawful to include butter, nonfat dry milk and cheese 
(cxcept cottage cheese and cottage cheese curd) in the temporary, new 
Class III(A) without also including evaporated milk, the Secretary 
might (a) want to hold a new hearing to determine nunc pro tunc what 
tcmporary action should have been taken (which could take anyone of 
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numerous forms), (b) acquiesce in the determination of illegality and 
annul the temporary rulemaking action as to all handlers, or (c) include 
evaporated milk (and perhaps other products) in the temporary, new 
Class III(A). There would be no basis for binding the Secretary to 
take only one action, viz., include evaporated milk, but none of the 
other 14 products that would remain in Class III, in the new Class 
III(A). 


Where it has been administratively determined that the Secretary’s 
rulemaking action is unlawful, it has been the practice in this 
Department for more than 40 years to remand the proceeding to the 
Secretary, rather than for the ALJs or the Judicial Officer to take 
corrective rulemaking action. See, e.g. In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 (1979), 
dismissed per settlement agreement, 40 Agric. Dec. 1711 (1979); In re 
The Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), 
remanded sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the Secretary 
to issue new provisions supportable on the record or to hold a new 
hearing on the issue, at the Secretary’s discretion, while granting 
petitioner prospective relief in the interim). 


Even during the period prior to 1980, when the delegation of 
authority to the Judicial Officer included authority to perform "any 
regulatory function" (7 C.F.R. § 2.35 (1979)), which is not now in the 
Judicial Officer’s delegation of authority (7 C.F.R. § 2.35 (1984)), in 
actual practice, the Judicial Officer always refrained from exercising 
any rulemaking function. Flavin, "The Functions of the Judicial Officer, 
USDA," in 26 Geo. Wash. L. Rev. 277, 278 n. 9 (1958) (written by the 
Department’s Judicial Officer from 1942 to 1972). 


In similar situations, courts also frequently remand proceedings for 
further administrative consideration. See, e.g., Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the proper 
course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if he had 
limited himself to statutory authority); American Dairy of Evansville, 
Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 809, 817-18 (D.C. 
Cir. 1975) (rule invalidated and proceeding remanded to the Secretary 
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for a new rulemaking proceeding in compliance with the APA, with 
invalidated regulation to remain in effect in interim). 


In other cases, courts have refused to give refunds to prevailing 
parties, notwithstanding the illegality of administrative action. See, e.g., 
Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where "nearby 
differential" was held invalid, equitable considerations precluded refund 
to prevailing parties). See, also, Lehigh Valley Coop. Farmers, Inc. v. 
United States, 370 U.S. 76, 99 (1962) (where regulation held invalid, 
Court left open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States v. 
Morgan, 307 U.S. 183, 185-98 (1939). 


Courts have, however, awarded relief to prevailing parties in some 
cases distinguishable from the present case. In Fairmont Foods Co. v. 
Hardin, 442 F.2d 762 (D.C. Cir. 1971), a handler challenged the 1965 
promulgation of a higher Class I price applicable to its plant location 
and requested a refund of the difference between the pre-1965 price 
and the higher price it had been forced to pay between 1965 and 1968 
as a result of the amendment. Jd. at 766 n. 16. The court set aside the 
amendment because the rulemaking record did not contain substantial 
evidence to support it. Jd. at 767. The court concluded that the 
plaintiff was entitled to recover the “overpayments which it made 
pursuant to this invalid Order." Jd. at 773. 


In Fairmont Foods, the court held that the handler should only have 
paid the price set by the valid Order provision which preceded the 
invalid amendment, and that the “overpayments” should be returned to 
the handler. In the present case, however, the price petitioner paid for 
milk in June and July 1983 was the same price it had been paying 
which had been set by a valid Order provision not even challenged in 
this proceeding. There is no prior, valid price to revert to, as in 
Fairmont Foods, because the prior, valid price is the one which 
petitioner paid in this case. 


Similarly, in Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 
1976), and Abbotts Dairies Division of Fairmont Foods, Inc. v. Butz, 584 
F.2d 12, 16-21 (3d Cir. 1978), handlers challenged order amendments 
which raised the Class I price for their milk above the level at which 
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it had been previously set. The courts found insufficient evidence for 
the amendments, and, therefore, held that they were invalid. The 
handlers’ recoveries were based on the fact that they had paid a price 
set by invalid Order provisions. But, as stated above, here petitioner’s 
price for milk was set by a prior, valid Order provision. Accordingly, 
those cases are not analogous to the situation here. 


In the present case, if the Secretary’s temporary, rulemaking action 
were held unlawful, I would adhere to the Department’s settled 
practice for over 40 years, and remand the proceeding to the Secretary 
for further legislative consideration. That action is particularly 
appropriate here in view of the numerous, reasonable options available 
to the Secretary, if his original, temporary action were held invalid. 


Similarly, in Jn re Sequoia Orange Co., 47 Agric. Dec. 2, 191 (1988), aff'd 
in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88- 
98 EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), appeal 
docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th Cir. 
June 11, 1990), it is stated: 


Finally, even if petitioners had properly made a case as to the 
omission of alternative views (which they did not), and I believed such 
an omission to be legal error (which I do not), rather than hold invalid 
those weekly volume regulations where petitioners proved their case, 
in this respect, I would have remanded the matter to the Division 
Director to make a determination at the present time as to whether the 
additional information would have altered the regulation for the week 
in question. See Addison v. Holly Hill Fruit Products, Inc., 322 US. 
607, 619-23 (1944); In re Oak Tree Farm Dairy, Inc., 38 Agric. Dec. 113, 
165-66 (1979) (decision on remand), aff'd, 544 F. Supp. 1351 (E.D.N.Y. 
1982). 


However, irrespective of whether the Secretary should be permitted to 
correct an error retroactively, where error has been found in a § 8c(15)(A) 
proceeding, an award of monetary damages (as distinguished from a return 
of money already paid) is not permitted by the Act. 
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The Lawfulness of an Order or Provision Thereof or Regulation 
Issued Thereunder Must Be Determined Only Upon the Basis of 
the Evidence Before the Secretary in the Formal or Informal 
Rulemaking Records, and Not by Evidence Received at a § 
8c(15)(A) Proceeding. 


It is well settled that the lawfulness of a Marketing Order or a provision 
thereof or a regulation issued thereunder must be judged by the facts 
contained in the formal or informal hearing record, rather than by facts 
petitioners would seek to introduce at a § 8c(15)(A) hearing. See Dairymen’s 
League Coop. Ass’n v. Brannan, 173 F.2d 57, 66 (2d Cir.), cert. denied, 338 
U.S. 825 (1949); Beatrice Creamery Co. v. Anderson, 75 F. Supp. 363, 367 (D. 
Kan. 1947); Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 228 (E.D. Mo. 
1945), affd, 157 F.2d 87 (8th Cir.), cert. denied, 329 U.S. 788 (1946); In re 
Sequoia Orange Co., 41 Agric. Dec. 1511, 1521-23 (1982), order transferring 
case, No. 82-2510 (D.D.C. June 14, 1983), affd on other grounds, No. CV F 
83-269 (E.D. Cal. Dec. 21, 1983). As stated in In re Leonberg, 32 Agric. Dec. 
763, 792 (1973): 


It is well established that when the lawfulness of the Order itself or 
a provision thereof is attacked, the Act affords no trial de novo by way 
of the 8c(15)(A) petition. The Order must stand or fall upon the basis 
of the evidence before the Secretary adduced during the promulgation 
proceedings, and additional evidence is not relevant or admissible in 
the 8c(15)(A) proceeding. "To allow evidence [in the 8c(15)(A) 
proceeding not presented in the, promulgation proceeding] would be to 
reopen, rather than to judge, the promulgation proceeding." United 
States v. Mills, 315 F.2d 829, 836 (CA. 4), certiorari denied, 374 U.S. 
832. Accord: Dairymen’s League Cooperative Ass’n v. Brannan, 173 
F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 825; In re Terrace Park 
Dairy, 12 Agriculture Decisions 1383, 1396-1397 (1953); Sprague Dairy 
Co. v. Anderson, 6 Agriculture Decisions 729 (N.D. Ill.). See, also, 
Acme Fast Freight, Inc. v. United States, 154 F.Supp. 239, 241 
(S.D.N.Y.). 


*Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315-19 (1968), cert. denied, 394 U.S. 929 (1969), 
is not to the contrary. In that case, the relevant "record" was the record of the evidence adduced 
at the § 8c(15)(A) proceeding, rather than the evidence adduced at the formal rulemaking 
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This exclusionary rule is necessary to maintain the integrity of the 
regulatory program. The promulgation of an Order or an amendment 
thereto is formal rulemaking subject to section 7 of the Administrative 
Procedure Act (5 U.S.C. § 556), which provides that no rule shall be 
issued except as "supported by and in accordance with the reliable, 
probative, and substantial evidence." Section 8c(4) of the Agricultural 
Marketing Agreement Act (7 U.S.C. 608c(4)) requires that in issuing 
an Order the Secretary shall find upon the evidence introduced at the 
promulgation hearing that issuance of the Order will tend to effectuate 
the declared policy of the Act. The administrative process would be 
seriously disrupted if the Secretary based his determination to issue an 
Order upon the evidence before him, while the validity of his 
determination was later judged upon different evidence. Therefore, any 
new, relevant evidence bearing upon the validity of the Order must be 
presented first to the Secretary in his legislative, and not in his judicial 
capacity. 


Petitioners must confine their challenges to the rulemaking record before 
the Secretary at the time of the rulemaking, "not some new record made 
initially in the reviewing court." Camp v. Pitts, 411 U.S. 138, 142 (1972). 
"With respect to factual contentions, the (15)(A) process can only test the 
validity of the Order by the facts contained in the promulgation hearing 
record--which are not challenged by petitioners. Hence petitioners seek relief 
in the wrong forum." Jn re Sequoia Orange Co., 47 Agric. Dec. 2, 99 (1988), 
aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV 
F-88-98 EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), 
appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th 
Cir. June 11, 1990). Furthermore, it must be presumed (until proven 
contrary) that substantial evidence in the promulgation hearing record 
supports all of the provisions of an Order. See United States v. Rock Royal 
Co-op., Inc., 307 U.S. 533, 567-68 (1939); Pacific States Box & Basket Co. v. 
White, 296 U.S. 176, 184-85 (1935); Borden’s Farm Prods. Co. v. Baldwin, 293 
U.S. 194, 209 (1934). If that evidence is faulty, or if circumstances have 
changed so that the Order no longer produces equitable results, the remedy 


hearing, but that was because the issue was whether the challenged Order provisions, as applied 
to the particular handler challenging the Order, created an illegal trade barrier, which is 
expressly prohibited by the Act (401 F.2d at 310-20). 
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is through the amendatory or termination process--not through a § 8c(15)(A) 
proceeding. 

In the present case, petitioners did not introduce into evidence the formal 
rulemaking records supporting the Order provisions at issue here. 
Nonetheless, they challenged the Order provisions on the basis of evidence 
erroneously received at the § 8c(15)(A) hearing. That cannot lawfully be 
done. Similarly, although the informal rulemaking records underlying 
particular regulations were properly received in evidence, petitioners 
challenged the regulations on the basis of additional evidence improperly 
received at the § 8c(15)(A) hearing. That, too, was improper. As shown 
below, the ALJ’s reliance on such § 8c(15)(A) "evidence" was error. 


IV. Res Judicata (Claim Preclusion and Issue Preclusion) Requires 
Dismissal of Some of Petitioners’ Claims. 


A. Petitioners’ Allegations Regarding Assessment Regulations and 
Their Attendant Budget Approvals for Marketing Orders 916 and 
917 for 1984-1987 Must Be Dismissed Under the Doctrine of Res 
Judicata (Claim Preclusion). 


The Decision in Wileman I specifically rejected petitioners’ claims that the 
assessment regulations for 1984-1987 under Marketing Orders 916 and 917, 
and their attendant budget approvals, were not in accordance with law 
(Wileman I, 49 Agric. Dec. at 783-96, slip op. at 76-88). The Decision in 
Wileman I states that the petitioners prayed for a return of assessments only 
for the years 1984 through 1987, and, therefore, that no other years were 
relevant (49 Agric. Dec. at 783 n. 13, slip op. at 76 n. 13). In the present 
proceeding, petitioners seek to relitigate the legality of the assessment 
regulations and their attendant budget approvals for 1980-1987 (Amended 
Petition, {{ 11, 13, 14, 17, 18, 19, 31, 32, 33, possibly 34-38, 53, 54, 62(M), 
62(N) and 62(O)).? Such relitigation as to 1984-1987 is barred by the 
doctrine of res judicata (claim preclusion). 

In recent years, the courts have increasingly used the term res judicata to 
encompass two separate legal doctrines, each of which is applicable to some 
of petitioners’ allegations. In Kaspar Wire Works, Inc. v. Leco Engineering & 


°Some of these paragraphs also involve allegations as to 1988 and subsequent years, and 
some involve allegations barred by the doctrine of claim preclusion (see § IV(B), infra). 
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Machine, Inc., 575 F.2d 530, 535-36 (Sth Cir. 1978), the court explained these 
legal principles as follows: 


The rules of res judicata, as the term is sometimes sweepingly used, 
actually comprise two doctrines concerning the preclusive effect of a 
prior adjudication. The first such doctrine is "claim preclusion," or true 
res judicata. It treats a judgement, once rendered, as the full measure 
of relief to be accorded between the same parties on the same "claim" 
or “cause of action." Sea Land Services, Inc. v. Gaudet, 1974, 414 U.S. 
573, 578-79, 94 S.Ct. 806, 39 L.Ed.2d 9, 17-18. See also discussion in 
Restatement Second of Judgments, p. 1 and § 47 (Tent. Draft No. 1, 
1973). When the plaintiff obtains a judgment in his favor, his claim 
"merges" in the judgment; he may seek no further relief on that claim 
in a separate action. Conversely, when a judgment is rendered for a 
defendant, the plaintiffs claim is extinguished; the judgment then acts 
as a “bar.” Angel v. Bullington, 1947, 330 U.S. 183, 67 S.Ct. 657, 91 
L.Ed. 832. Cf. Cleckner v. Republic Van and Storage Co., 5 Cir. 1977, 
556 F.2d 766. See also discussion in Restatement Second of 
Judgments, p. 1 and § 48 (Tent. Draft No. 1, 1973). Under these rules 
of claim preclusion, the effect of a judgment extends to the litigation 
of all issues relevant to the same claim between the same parties, 
whether or not raised at trial. Garner v. Giarrusso, 5 Cir. 1978, 571 
F.2d 1330 (1978); International Assoc. of Machinists & Aerospace 
Workers v. Nix, 5 Cir. 1975, 512 F.2d 125, 131; Blanchard v. St. Paul 
Fire and Marine Ins. Co., 5 Cir. 1965, 341 F.2d 351, 359. See also 
Restatement Second of Judgments, §§ 47(b) and 48 comment a (Tent. 
Draft No. 1, 1973). The aim of claim preclusion is thus to avoid 
multiple suits on identical entitlements or obligations between the same 
parties, accompanied, as they would be, by the redetermination of 
identical issues of duty and breach. 


The second doctrine, collateral estoppel or “issue preclusion," 
recognizes that suits addressed to particular claims may present issues 
relevant to suits on other claims. [Footnote omitted.] In order to 
effectuate the public policy in favor of minimizing redundant litigation, 
issue preclusion bars the relitigation of issues actually adjudicated, and 

essential to the judgment, in a prior litigation between the same 
parties. Harris v. Washington, 1971, 404 U.S. 55, 92 S.Ct. 183, 30 
L.Ed.2d 212. See also Restatement of Judgments, § 68 and 
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Restatement Second of Judgments, § 45(c) (Tent. Draft No. 1, 1973). 
It is insufficient for the invocation of issue preclusion that some 
question of fact or law in a later suit was relevant to a prior 
adjudication between the parties; the contested issue must have been 
litigated and necessary to the judgment earlier rendered. [Footnote 
omitted.] 


With regard to the question of relitigating the legality of the 1984-1987 
assessment regulations and their attendant budget approvals, the relevant 
doctrine is claim preclusion (a/k/a merger and bar; true res judicata). Under 
the doctrine of claim preclusion, the Supreme Court has consistently held that 
“a final judgment on the merits of an action precludes the parties or their 
privies from relitigating issues that were or could have been raised in that 
action." Allen v. McCurry, 449 U.S. 90, 94 (1980) (emphasis added). See also 
Cromwell v. County of Sac., 94 U.S. 351, 352 (1876). This doctrine is 
applicable where the issues in the two legal actions involve the same 
"transaction" or "series of transactions" (Restatement (Second) of Judgments 
§ 24), or the same factual "occurrence" (National Benefit Fund for Hosp. and 
Health Care Employees v. Presbyterian Hosp., 448 F. Supp. 136, 138 (S.D.N.Y. 
1978)), or the "same disputed facts" (Lambert v. Conrad, 536 F.2d 1183, 1186 
(7th Cir. 1976)), or where "the facts underlying . . . [the] claims are identical” 
(In re A. Musto Co. v. Satran, 477 F. Supp. 1172, 1176 (D. Mass. 1979)). The 
doctrine of claim preclusion is not obviated mercly because, in the second 
legal action, the plaintiff seeks to assert a different legal theory (Expert 
Electric, Inc. v. Levine, 554 F.2d 1227, 1234 (2d Cir. 1977), cert. denied, 434 
U.S. 903 (1977)), or seeks a new remedy (Restatement (Second) of Judgments 
§ 25). Thus, the fact that there is a final’ decision on the merits" 
regarding the same factual situation requires that the res judicata (claim 
preclusion) doctrine be applied, and that a party be prohibited from 
relitigating that situation on any legal theory in a new proceeding. 

These same petitioners litigated the same basic factual situation (i.e., the 
1984-1987 assessment regulations and their attendant budget approvals under 


'°A decision is considered final for res judicata purposes even though an appeal is pending 
in a higher court. Sherman v. Jacobson, 247 F. Supp. 261, 268 (S.D.N.Y. 1965). 


"For res judicata purposes, even a previous holding that a court lacks subject matter 
jurisdiction is considered as a decision on the merits, since this is not a curable defect. Stewart 
Securities Corp. v. Guaranty Trust Co., 597 F.2d 240, 240-43 (10th Cir. 1979). 
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Marketing Orders 916 and 917) on the basis of several different legal theories 
in Wileman I, The Decision in Wileman I decided that claim on the merits. 
It now matters not that Wileman I is on appeal, or even which party prevailed 
on that claim (since either merger or bar would occur), or that petitioners 
have added some new legal theories in the current petition. The only salient 
point is that there is a final judgment at the Department level regarding those 
years. Thus, those years cannot be relitigated in the instant proceeding. 
Furthermore, although petitioners’ claims in Wileman I as to the 1984-1987 
assessment regulations and budget approvals under Marketing Orders 916 and 
917 included only nectarines and plums, petitioners are not allowed to split 
their cause of action under Marketing Order 917 for 1984-1987 to now attack 
the assessments and budget approvals for peaches for 1984-1987. See 
Restatement (Second) of Judgments §§ 24-26. 


B. Various Other Allegations of the Amended Petition Must Be 
Dismissed Under the Doctrine of Res Judicata (Issue Preclusion). 


The second res judicata doctrine (a/k/a issue preclusion; collateral 
estoppel) prohibits the petitioners herein from relitigating certain legal issues 
with regard to the maturity regulations, and the assessment regulations and 
their attendant budget approvals, in that said legal issues were fully litigated 
in Wileman I. As noted above, the parties in Wileman I are identical to the 


parties here, and it is irrelevant for res judicata purposes that the Decision and 
Order in Wileman I is on appeal. 

The only pertinent point is that the legal theory in the current proceeding 
is the same, and there has been no change in the factual circumstances which 


would impact on that legal theory.’ Hence, a variety of claims, which have 


already been litigated, cannot herein be relitigated for 1980-1983, and 1988 
and future years, since there have been no factual changes material to these 
claims. See Thistlethwaite v. City of New York, 497 F.2d 339, 340-43 (2d Cir.), 
cert. denied, 419 U.S. 1093 (1974). 

As stated in § IV(A), supra, res judicata (claim preclusion) applies to the 
issues involving assessment regulations and the attendant budget approvals for 
1984 through 1987. In addition, res judicata (issue preclusion) applies with 


"A change in the factual circumstances refers to an actual change in the factual 
circumstances which has occurred since the earlier proceeding, not merely to new evidence in the 
second proceeding as to the identical factual situation that was involved in the first proceeding. 
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respect to the other years, 1980 through 1983, and 1988 and later years, with 
respect to the issue as to whether the Secretary’s approval of the Committees’ 
budgets are subject to the rulemaking requirements of the APA. See 
Wileman I (49 Agric. Dec. at 783-96, slip op. at 76-88), discussed in § 
XI(C)(2), infra. 

However, other assessment issues, which respondent contends are subject 
to res judicata (claim preclusion), were not decided in Wileman I and, 
therefore, claim preclusion is inapplicable. Specifically, Respondent’s Appeal 
Petition renews the arguments made in respondent’s Motion to Dismiss filed 
October 4, 1989 (Respondent’s Appeal Petition at 3). In respondent’s Motion 
to Dismiss filed October 4, 1989, at 8, respondent argues that claim preclusion 
applies to petitioners’ constitutional arguments relating to assessments, viz., 
that the assessments violate petitioners’ rights under the First Amendment and 
the equal protection guarantees provided by the Fifth Amendment, and that 
the assessments constitute an unconstitutional tax without proper delegation. 
It was held in Wileman I that the constitutional issues raised by petitioners in 
their briefs had not been raised in their Petitions and, therefore, that the 
constitutional issues were not properly raised in Wileman I (Wileman I, 49 
Agric. Dec. at 783 n. 13, slip op. at 76 n. 13). Accordingly, res judicata (issue 
preclusion) is not applicable to these constitutional issues. 

Similarly, respondent’s argument, that res judicata (issue preclusion) 
applies to petitioners’ claim that the assessment regulations cannot be applied 
to the whole fiscal year because they were retroactively issued (Amended 
Petition at { 17), is not well taken since "retroactivity [was] not directly raised 
in Wileman I." In re Saulsbury Orchards & Almond Processing, Inc., 50 Agric. 
Dec. 23, 165, slip op. at 162 (1991), appeal docketed, No. CV-F-91-064 REC 
(E.D. Cal. Feb. 8, 1991), quoted in § XII(D), infra. For the same reason, 
respondent’s contention, that res judicata (issue preclusion) applies to the issue 
as to whether assessments can properly fund CTFA, is without merit because 
it was held in Wileman I that that issue was not properly in the case because 
it was not raised in the Amended Petition (Wileman I, 49 Agric. Dec. at 795, 
slip op. at 87-88). Accordingly, res judicata (issue preclusion) does not apply. 

With regard to the maturity and size regulations for 1988 and future years, 
the petitioners seek to raise a legal issue as to whether there is constitutional 
or statutory authority for the Secretary to delegate to the Committees and 
subcommittees certain functions regarding changes and variances in particular 
color standards (Amended Petition, {{ 5, 6, 44(m), 50, 52, 62(E)). The basic 
question of constitutional and statutory authority for such delegation was 
litigated and determined in Wileman I (49 Agric. Dec. at 812-29, slip op. at 
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105-22). Hence, this issue must be dismissed under res judicata (issue 
preclusion). 

Similarly, res judicata (issue preclusion) applies to numerous other maturity 
issues relating to the use of color chips and other tests to determine maturity, 
what occurred during the 1980 through 1987 seasons, and whether the use of 
color chips and other tests is arbitrary and capricious, since these issues were 
decided in Wileman I (49 Agric. Dec. at 796-831, slip op. at 88-124). See § 
XIV, infra. 

However, I disagree with respondent’s argument (Motion to Dismiss at 10) 
that res judicata (issue preclusion) applies to whether the Secretary can ever 
enact regulations which limit the grade, size, and maturity of fruit which may 
be handled, since that issue was not directly decided in Wileman I. 

Finally, I disagree with respondent’s argument (Motion to Dismiss at 
10-11) that res judicata (issue preclusion) applies to petitioners’ argument that 
the rules of practice and interim-relief policy fail to provide adequate and 
timely relief. Since I held that petitioners were not entitled to any relief in 
Wileman I, I did not address that issue, just as I am not addressing it here, for 
the same reason. 


V. The Promotional Programs Under Marketing Orders 916 and 917 
Present No Impingement on Petitioners’ First Amendment Rights. 


Petitioners assert that the effect of the promotional programs conducted 
under Marketing Orders 916 and 917 is to compel petitioners to engage in 
"forced advertising,” which amounts to forced speech and forced association 
in violation of the First Amendment. Petitioners’ argument is summarized by 
the ALJ as follows (Initial Decision at 196-97): 


Summarized, their position is that the Agricultural Marketing 
Agreement Act permits the Secretary to collect assessments from 
handlers regulated under a Marketing Order for purposes of any form 
of advertising (7 U.S.C. § 608(6)(I)). The Secretary, adopting the 
preferences of the Nectarine, Plum and Peach Committees, through the 
California Tree Fruit Agreement, has opted for the use of "generic" 


The issue of the legality of how such delegation was accomplished is ripe for consideration 
in the present proceeding since the delegation has been accomplished for 1988 and the future 
in regulations, which were issued in 1988, and have not been litigated previously. 
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rather than brand name specific advertising. Wileman/Kash assert that 
to compel them to provide financial support for the advancement of 
any economic, ideologic and/or commercial beliefs, particularly those 
with which they disagree, violates their Constitutional right of freedom 
of speech and association, both as individuals and in the commercial 
setting. 


Although the ALJ did not decide the First Amendment issue (since she 
held in petitioners’ favor on non-constitutional issues), she believed that 
petitioners’ First Amendment rights were violated (Initial Decision at 306-60), 
and stated that "if Petitioners were not to succeed in their non-constitutional 
arguments, I would rule in their favor on their First Amendment rights" 
(Initial Decision at 360). 

In my view, the promotional programs in question do not infringe upon 
any First Amendment rights of petitioners. The programs neither compel nor 
prevent petitioners from speaking, advertising or expressing themselves in any 
way. The programs merely allow for generic commercial advertising, as 
approved by the Secretary and authorized by Congress, to be conducted to 
benefit growers and handlers of California peaches, plums and nectarines. 
The programs, in fact, conduct commercial advertising designed only to 
encourage the purchase of California peaches, plums and nectarines, which 
petitioners produce and handle. The programs fall well within the power of 
Congress to regulate under the Commerce Clause, and present no danger of 
"forced speech" or “forced association.” 

Petitioners cite no speech or activity with political, philosophical, or 
ideological content that is undertaken with the assessment funds. Indeed, 
petitioners cite nothing in the content of the advertising done under the 
Orders which may be claimed to be ideologically offensive. Petitioners 
challenge only the effectiveness of the advertising conducted under the 
programs, as compared to the effectiveness of their own advertising. 
However, the effectiveness of a handler’s private advertising is not relevant to 
a determination of the constitutionality of the AMAA, or of the promotional 
programs authorized by Marketing Orders 916 and 917. 

It is not our function to determine policy. Policy questions as to the 
wisdom or effectiveness of a program are solely in the hands of Congress. See 
Railway Employees’ Dep’t v. Hanson, 351 U.S. 225, 234 (1956). Congress 
conducted hearings to determine whether such a program would be in the 
interest of producers, handlers and the general public. Congress delegated 
authority to the Secretary of Agriculture to further determine on the basis of 
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formal rulemaking hearings whether the promotional programs would 
effectuate the declared policy of the Act as it pertains to California peaches, 
plums, and nectarines. Congressional hearings and formal rulemaking 
hearings conducted by the Secretary provide the appropriate forum for taking 
evidence as to the wisdom of the Act and Order provisions. "With respect to 
factual contentions, the (15)(A) process can only test the validity of the Order 
by the facts contained in the promulgation hearing record--which are not 
challenged by petitioners. Hence petitioners seek relief in the wrong forum." 
In re Sequoia Orange Co., 47 Agric. Dec. 2, 99 (1988), affd in part and 
remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP 
(E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), appeal docketed, 
No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th Cir. June 11, 1990). 
See § III, supra. If petitioners feel that the program is ineffective, their 
appropriate avenue of redress is an appeal to Congress or request for formal 
rulemaking to the United States Department of Agriculture. 

In any event, the Supreme Court of the United States has denied review 
of the decision of the United States Court of Appeals for the Third Circuit in 
United States v. Frame, 885 F.2d 1119 (3d Cir. 1989), cert. denied, 110 S. Ct. 
1168 (1990), which found the identical challenges to those raised by petitioners 
here to be without merit. Thus, petitioners’ challenges to the Marketing 
Orders under the First Amendment are without merit. 


A. Petitioners’ "Forced Speech" Claim Has No Basis in Law or Fact. 


1. The "Forced Speech" Doctrine Is Inapplicable to Commercial 
Speech. 


Although the Supreme Court of the United States has extended First 
Amendment protection to commercial speech in order to ensure that the 
public is not denied the free dissemination of commercial information, Virginia 
State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 US. 
748, 766-70 (1976), the Court has never recognized a right to refrain from 
engaging in commercial speech. Nothing in the AMAA, the Orders or the 
regulations prevents the dissemination of commercial speech. Thus, 
petitioners’ claim is without merit. 

In Virginia State Bd. of Pharmacy, the Court struck down a statute which 
prohibited pharmacists from advertising their prices for prescription drugs, 
holding that the statute kept "the public in ignorance of the entirely lawful 
terms that competing pharmacists are offering." 425 U.S. at 770. In Central 
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Hudson Gas & Elec. Corp. v. Public Serv. Comm’n, 447 U.S. 557, 562 (1980), 
the Court also invalidated a regulation that completely banned promotional 
advertising by an electric utility, citing the vital interest of keeping "open the 
channels of communication," citing Virginia State Bd. of Pharmacy, 425 US. 
at 770. Indeed, the application of the First Amendment by the Supreme 
Court to commercial speech has been based on socicty’s “strong interest in the 
free flow of commercial information." Friedman v. Rogers, 440 U.S. 1, 8-9 
(1978). As stated by the Court in Zauderer v. Office of Disciplinary Counsel, 
471 U.S. 626, 651 (1985), “the extension of First Amendment protection to 
commercial speech is justified principally by the value to consumers of the 
information such speech provides....". Thus, the Supreme Court has 
extended First Amendment rights to commercial speech only in cases in which 
a statute or regulation prohibits commercial speech. The Supreme Court has 
never recognized the existence of a right to refrain from commercial speech. 
Therefore, the facts of this case simply do not raise a colorable First 
Amendment claim. 

Under the AMAA, the Orders, and the regulations, the petitioners are 
entirely free to advertise on their own. In fact, the AMAA expressly bans 
regulations restricting the advertising of regulated commodities in § 8c(10) (7 
U.S.C. § 608c(10)): 


No order shall be issued under this chapter prohibiting, regulating, or 
restricting the advertising of any commodity or product covered 
thereby, nor shall any marketing agreement contain any provision 
prohibiting, regulating, or restricting the advertising of any commodity, 
or product covered by such marketing agreement. 


Petitioners presented evidence that they advertise their own peaches, plums 
and nectarines under their brand name labels through labels and stickers 
attached to fruit and fruit containers (Ex. 316, 317, 318, 320), promotional 
displays in stores (Ex. 319), posters (Ex. 321) and advertising brochures (Ex. 
341). Thus, the AMAA, the Orders, and regulations do nothing to prevent 
petitioners from disseminating information about their product to consumers. 
This removes the present case from the First Amendment protection extended 
to commercial speech by the Supreme Court. Petitioners’ claim that they 
would have more money to spend on their own advertising, if they did not 
have to pay their pro rata share of the Orders’ advertising programs, does not 
rise to the status of a Federal prohibition against their own advertising, which 
would give rise to a First Amendment issue. 
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2. The Promotional Programs Conducted Under Marketing 
Orders 916 and 917 Do Not Require the Petitioners to Speak 
or Engage in Expressive Conduct of Any Kind. 


As discussed above (§ V(A)(1)), petitioners have no First Amendment 
right to refrain from engaging in commercial speech. Nonetheless, assuming, 
arguendo, that petitioners could establish such a right, their claim would fail. 
Petitioners simply have not been forced to speak by the challenged Orders. 

No provision of the AMAA, Orders or regulations forces petitioners to 
engage in speech. The AMAA allows the Secretary to approve commercial 
speech undertaken by the respective Committees under the Orders, funded by 
assessments collected under those Orders. While petitioners are required to 
pay their share of assessments, petitioners are not forced to speak themselves. 
They are not forced to place signs on their property, or to place labels on 
their fruit or their containers. None of the promotional activities of the 
Marketing Order programs associates petitioners with the advertisements. 
Nor do the programs involve content of an ideological nature. 

As such, the promotional programs under the Marketing Orders fall wholly 
outside the "forced speech" doctrine, as defined by the Supreme Court. The 
cases in which the Supreme Court has found that statutes impermissibly "force 
speech" implicate interests which are not "of the same order" as those 
presented here. Zauderer, 471 U.S. at 651. In Wooley v. Maynard, 430 US. 
705, 715 (1977), the Court struck down a New Hampshire statute’s 
requirement that each automobile license plate carry the slogan "Live Free or 
Die" because it required the Maynards to "use their private property as a 
‘mobile billboard’ for the State’s ideological message." Petitioners here are 
not required to display, wear, or include any of the Committee advertising on 
their person or property in any way. Further, Wooley involved ideological 
speech with which the Maynards disagreed. The "speech" conducted under the 
Marketing Orders’ promotional programs is purely commercial (See Ex. 298, 
301-303). 

In West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943), the 
Court struck down a statute which required public school students to recite 
the Pledge of Allegiance to the American flag. Again, that statute forced the 
complainants to do the speaking, and it was speech of an obviously ideological 
content. The AMAA, the Orders and the regulations require no such activity 
on the part of petitioners. 

Petitioners have alleged no activities supported by assessment funds which 
would constitute ideological activity with which petitioners disagree. 
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Petitioners cite no instances of political or ideological expenditures undertaken 
with assessment funds. As can be seen by an examination of the advertising 
conducted under the Order, the only expenditures of advertising assessments 
taking place are for generic commercial advertising. Television commercials 
show children eating California fruit (Ex. 301). Posters display fresh 
California peaches, plums and nectarines (Ex. 256, 259). Radio commercials 
speak of the upcoming availability of California peaches, plums and nectarines 
(Ex. 302, 303). These expenditures are on purely commercial speech. Indeed, 
Mr. Jonathan Field, manager of the California Tree Fruit Agreement, the 
employee hired by the Committees to carry out administrative duties under 
the Order, created various charts to detail just how every dollar of assessment 
money spent on advertising is used. See Ex. 348-353. As demonstrated 
through the budget materials provided to the Secretary by the Committees 
(Ex. 297(A)-(KK)), the representative samples of the radio and TV scripts 
(Ex. 301-303), the charts detailing advertising expenditures (Ex. 348-353), and 
the testimony of Mr. Field, assessment funds are spent only on commercial 
advertising promoting the California fruit regulated under the Orders. No 
assessment funds are spent on political or ideological activity. 

What petitioners disagree with is the effectiveness of generic advertising. 
It is their opinion that generic advertising does not work. As a matter of 
policy, they feel that the money they pay for such generic advertising is not 
being well-spent. Although such notions may be appropriate considerations 
for a rulemaking hearing (Secretary of Agric. v. Central Roig Ref. Co., 338 U.S. 
604, 610-14 (1950)), they do not make for a First Amendment claim. 

In Pacific Gas & Elec. Co. v. Public Utils. Comm’n, 475 U.S. 1 (1986), the 
Court ruled that a public utility could not be forced to disseminate messages 
of consumer groups with which it disagreed. Pacific Gas differs from the 
present case in several crucial respects. The order by the Public Utility 
Commission in Pacific Gas required the utility company itself to disseminate 
the information in its own billing envelopes. The regulation in Pacific Gas, 
unlike the regulations of Marketing Orders 916 and 917, forced the company 
to use its own property to disseminate the information. Furthermore, the 
information that the company was forced to disseminate contained a 
discussion of matters of public concern affecting core First Amendment 
values, and "access is awarded only to those who disagree with appellant’s 
views and who are hostile to appellant’s interests." Jd. at 14. Two of the 
acknowledged purposes of the access order were to “offer the public a greater 
variety of views in appellant’s billing envelope, and to assist groups . . . that 
challenge appellant in the Commission’s ratemaking proceedings in raising 
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funds." Jd. at 12-13. Thus, the distinctly content-driven nature of the 
Commission’s order, according to the Court, could force the utility company 
to disseminate messages that might “urge appellant’s customers to vote for a 
particular slate of legislative candidates, or to argue in favor of legislation that 
could seriously affect the utility business." Jd. at 15. The AMAA and the 
Marketing Orders allow for generic advertising only. 7 U.S.C. § 608c(6)(I). 
No messages of ideological, political, or philosophical content are allowed to 
be, or have ever been, disseminated with the use of assessment funds. 

Pacific Gas thus illuminates the meritlessness of petitioners’ claim. The 
only "speech" conducted or allowed under the Orders is commercial speech 
encouraging consumers to eat California peaches, plums, and nectarines, 
which are products that the petitioners are in business to sell. 

Petitioners cite Century Communications Corp. v. FCC, 835 F.2d 292 (D.C. 
Cir. 1987), cert. denied, 486 U.S. 1032 (1988), in support of their First 
Amendment claim. However, that case is similarly distinguishable. In Century 
Communications, the court struck down "must carry" rules promulgated by the 
FCC that required cable operators to transmit "local" over-the-air television 
broadcast signals for a period of 5 years. These signals informed viewers of 
their opportunity to watch "free television" through the use of a converter 
device. Thus, like the utility company in Pacific Gas, the cable operators were 
required to disseminate with the use of their private property a message that 
was in direct contradiction to their interests. 

In addition, the court in Century Communications, in reaching its decision 
that the "must carry" regulation violates the First Amendment, applied a test 
which more recent Supreme Court holdings indicate does not apply to 
commercial speech. The court in Century Communications struck down, the 
rules after applying the test set out in United States v. O’Brien, 391 U.S. 367, 
377 (1968), in which the Supreme Court held that, to withstand First 
Amendment scrutiny, a regulation incidentally burdening speech and not 
aimed at the suppression of free expression must advance a substantial 
governmental interest and must be no more restrictive than necessary to 
accomplish that end. See Century Communications, 835 F.2d at 298-303. 
However, the Supreme Court in Board of Trustees of State Univ. of New York 
v. Fox, 492 U.S. 469, 477 (1989), specifically ruled that government regulation 
of commercial speech is not to be scrutinized under the "least-restrictive- 
means" test. See also Ward v. Rock Against Racism, 491 U.S. 781, 796-802 
(1989). In Fox, the Court held (492 U.S. at 477): 
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Our jurisprudence has emphasized that "commercial speech [enjoys] 
a limited measure of protection, commensurate with its subordinate 
position in the scale of First Amendment values,” and is subject to 
"modes of regulation that might be impermissible in the realm of 
noncommercial expression." Ohralik v. Ohio State Bar Assn., 436 U.S. 
447, 456 (1978). The ample scope of regulatory authority suggested by 
such statements would be illusory if it were subject to a least- 
restrictive-means requirement, which imposes a heavy burden on the 
State. 


In determining the appropriate test for government regulation which 
impinges on commercial speech, the Court stated in Fox (492 U.S. at 480): 


In sum, while we have insisted that "the free flow of commercial 
information is valuable enough to justify imposing on would-be 
regulators the costs of distinguishing ... the harmless from the 
harmful," Shapero [v. Kentucky Bar Assn.|, 486 U.S., at 478 [1988], 
quoting Zauderer, 471 U.S. at 646, we have not gone so far as to 
impose upon them the burden of demonstrating that the 
distinguishment is 100% complete, or that the manner of restriction is 
absolutely the least severe that will achieve the desired end. What our 
decisions require is a “fit” between the legislature’s ends and the means 
chosen to accomplish those ends," Posadas [de Puerto Rico Assoc. v. 
Tourism Company of Puerto Rico], 478 U.S. at 341--a fit that is not 
necessarily perfect, but reasonable; that represents not necessarily the 
single best disposition but one whose scope is “in proportion to the 
interest being served," In re R.M.J., supra, [455 U.S., at 203 (1982)]; that 
employs not necessarily the least restrictive means but, as we have put 
it in other contexts discussed above, a means narrowly tailored to 
achieve the desired objective. Within those bounds we leave it to 
governmental decisionmakers to judge what manner of regulation may 
best be employed. 


The Court in Fox elaborated on the reduced standard of review the Court 
was applying as compared to non-commercial speech (492 U.S. at 480-81): 


By declining to impose, in addition, a least-restrictive-means 
requirement, we take account of the difficulty of establishing with 
precision the point at which restrictions become more extensive than 
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their objective requires, and provide the Legislative and Executive 
Branches needed leeway in a field (commercial speech) “traditionally 
subject to governmental regulation,” Ohralik v. Ohio State Bar Assn., 
436 U.S. at 455-456.... "To require a parity of constitutional 
protection for commercial and noncommercial speech alike could invite 
dilution, simply by a leveling process, of the force of the Amendment’s 
guarantee with respect to the latter kind of speech." Jd. at 456. 


Thus, in light of Fox, petitioners’ reliance on cases such as Century 
Communications, which apply a “least-restrictive-means" test to government 
regulation of commercial speech, is inappropriate. 

As discussed above, no impingement of petitioners’ speech occurs as a 
result of the promotional programs conducted under the Orders. Petitioners 
are not prevented from engaging in speech of any kind, nor are they forced 
to speak. Nonetheless, the promotional programs manifestly survive scrutiny 
under the test enunciated in Fox: The fit between Congress’ ends and the 
means chosen to accomplish those ends is clearly reasonable. 

Congress determined that it is in the interest of the public as well as 
growers and handlers of agricultural commodities to encourage the 
consumption of agricultural products. Pursuant thereto, Congress devised a 
plan to enable the Secretary to implement a program calling for advertisement 
of those products to be funded by the handlers of those commodities. Thus, 
the reasonableness of Congress’ actions in the area of the promotion of 
agricultural commodities is readily apparent. 

Moreover, the regulation of the agricultural industry has long been held 
to be constitutionally placed in the hands of Congress and, to the extent 
delegated to him by Congress, the Secretary of Agriculture. See United States 
v. Wrightwood Dairy Co., 315 U.S. 110, 125 (1942). Courts reviewing such 
statutes and regulations must be “loath to second-guess the Government’s 
judgment to that effect." Fox, 492 US. at 478. 


B. Petitioners’ "Forced Association" Claim Has No Basis in Law or 
Fact. 


Petitioners rely exclusively on cases involving “union-shop" arrangements 
to support their "forced association" claim. However, these cases squarely 
support the position of respondent. 

As early as 1956, in Railway Employees’ Dep’t v. Hanson, 351 U.S. 225 
(1956), the Supreme Court upheld a mandatory assessment program over a 
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First Amendment challenge. In Hanson, a statute authorizing union 
representation of railroad employees permitted an "agency shop" arrangement 
whereby every employee represented by a union must pay to the union, as a 
condition of employment, a service charge equal in amount to the union dues. 
The Court held that "the requirement for financial support of the collective- 
bargaining agency by all who receive the benefits of its work is within the 
power of Congress under the Commerce Clause and does not violate either 
the First or the Fifth Amendments." Hanson, 351 US. at 238. 

In discussing the broad congressional authority enjoyed by Congress to 
regulate interstate commerce, the Court stated that "the power of Congress 
to regulate labor relations in interstate industries is ... well-established. 
Congress has authority to adopt all appropriate measures to ‘facilitate the 
amicable settlement of disputes which threaten the service of the necessary 
agencies of interstate transportation.” Hanson, 351 U.S. at 233, citing Texas 
& N.O.R. Ry. Clerks, 281 U.S. 548, 570 (1930). The Court further found that 
"[iJndustrial peace along the arteries of commerce is a legitimate objective; 
and Congress has great latitude in choosing the methods by which it is to be 
obtained.” Hanson, 351 US. at 233. 

Likewise, Congress has broad authority to regulate agricultural commerce 
because the “disruption of the orderly exchange of commodities in interstate 
commerce impairs the purchasing power of farmers and destroys the value of 
agricultural assets which support the national credit structure and . . . these 
conditions affect transactions in agricultural commodities with a national 
public interest and burden and obstruct the normal channels of interstate 
commerce." 7 U.S.C. § 601. 

In holding that the congressional decision to allow union shops to stabilize 
the work force was an allowable one, the Court in Hanson noted that the 
wisdom of such a decision is left solely to Congress. The Court noted (351 
USS. at 233-34): 


Much might be said pro and con if the policy issue were before us. 
Powerful arguments have been made here that the long-run interests 
of labor would be better served by the development of democratic 
traditions in trade unionism without the coercive element of the union 
or the closed shop. ... But the question is one of policy with which 
the judiciary has no concern.... Congress, acting within its 
constitutional powers, has the final say on policy issues. If it acts 
unwisely, the electorate can make a change. The task of the judiciary 
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ends once it appears that the legislative measure adopted is relevant or 
appropriate to the constitutional power which Congress exercises. 


It is arguments of policy that petitioners hope will render the AMAA 
promotional provisions unconstitutional. Petitioners argue that the advertising 
done under the Orders is not effective and that their money would be better 
spent on advertising conducted under their own brand name. But these are 
arguments of policy appropriately made to the Secretary in formal rulemaking 
hearings or in a request to the Secretary to conduct formal rulemaking. Such 
arguments are inappropriate in a § 8c(15)(A) proceeding, and do not speak 
to the legality of the challenged provisions. Such arguments would also be 
appropriate before Congress when it conducts hearings on the inclusion of 
such provisions in the AMAA. And, of course, the ultimate voice of the 
people is the power to vote. As the Supreme Court has stated, "If [Congress] 
acts unwisely, the electorate can make a change." Hanson, 351 US. at 234. 

The Court relied on the reasoning in Hanson to uphold the union shop 
arrangement in Abood v. Detroit Bd. of Educ., 431 U.S. 209 (1977), insofar as 
the service charges were used to finance expenditures by the union for 
collective-bargaining purposes. It was only for those “expenditures for 
legislative lobbying and in support of political candidates" that stated a cause 
of action under the First Amendment. Abood, 431 U'S. at 215. Similarly, in 
International Ass’n of Machinists v. Street, 367 U.S. 740, 744 (1961), the record 
contained findings that the union treasury to which all employees were 
required to contribute had been used "to finance the campaigns of candidates 
for federal and state offices whom [the plaintiffs] opposed." It was these 
expenditures that gave rise to the First Amendment action. And in Chicago 
Teachers Union, Local No. 1 v. Hudson, 475 U.S. 292 (1986), the parties 
stipulated that a portion of the assessments were used for ideological 
purposes. The only question before the Court was whether the procedure for 
returning the portion of assessments used for idcological expenditures was 
sufficient. No such quandary is present here, since no assessments are spent 
on ideological expenditures. 

In Ellis v. Brotherhood of Ry., Airline & Steamship Clerks, 466 U.S. 435, 477 
(1984), the Court reaffirmed the reasoning of Hanson and Abood that there 
is "no constitutional barrier to an agency shop agreement . . . insofar as the 
agreement required every employee in the unit to pay a service fee to defray 
the costs of collective bargaining, contract administration, and grievance 
adjustment. The union, however, could not, consistently with the Constitution, 
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collect from dissenting employees any sums for the support of ideological 
causes not germane to its duties as collective-bargaining agent." 

Ellis, however, went a step further to define the line between union 
expenditures, that all employees must help defray, and those that are not 
sufficiently related to collective bargaining to justify their being imposed on 
dissenters. The Court stated that "the test must be whether the challenged 
expenditures are necessarily or reasonably incurred for the purpose of 
performing the duties of an exclusive representative of the employees in 
dealing with the employer on labor-management issues." Jd. at 448. Under 
this analysis, the Court found that expenditures for conventions and social 
activities were appropriately funded through dues collected from all 
employees. The Court stated (466 U.S. at 448-49): 


We have very little trouble in holding that petitioners must help defray 
the costs of these conventions. Surely if a union is to perform its 
statutory functions, it must maintain its corporate or associational 
existence, must elect officers to manage and carry on its affairs, and 
may consult its members about overall bargaining goals and policy. 
Conventions such as those at issue here are normal events about which 
Congress was thoroughly informed [footnote omitted] and seem to us 
to be essential to the union’s discharge of its duties as bargaining agent. 


The Court additionally held that publications and litigation dealing with 
collective bargaining issues are appropriate uses of dissenters’ dues. Ellis, 466 
US. at 448, 450-53. 

Another recent case continues the principles articulated in the Abood/Ellis 
line of cases. In Keller v. State Bar of California, 110 S. Ct. 2228, 2236 (1990), 
the Court found that the California State Bar, an integrated bar to which all 
those licensed to practice law in California must belong, is “justified by the 
State’s interest in regulating the legal profession and improving the quality of 
legal services.". Jd. The Court held that "the State Bar may therefore 
constitutionally fund activities germane to those goals out of the mandatory 
dues of all members." Jd. The Court did hold that the State Bar may not, 
however, use mandatory dues to "fund activities of an ideological nature which 
fall outside of those areas of activity." Jd. The Court noted that the difficult 
question is to "define the latter class of activities." Jd. The guiding standard 
to distinguish such expenditures must be whether the challenged expenditures 
are "necessarily or reasonably incurred for the purpose of regulating the legal 
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profession or ‘improving the quality of the legal service available to the people 
of the State.” Jd., quoting Lathrop v. Donohue, 367 U.S. 820, 843 (1961). 

Thus, the allowable expenditures under the promotional programs of 
Marketing Orders 916 and 917, if analyzed under the union shop cases, must 
be necessary or reasonable for the purpose of performing the duties defined 
under the AMAA, the Orders and regulations as Congress envisioned. While 
noting the difficulty in drawing the line betwecn allowable expenditures 
furthering the goals of the statutory mandate and impermissible ideological or 
political expenditures, the Court also noted that the "extreme ends of the 
spectrum are clear.” Keller, 110 S. Ct. at 2237. The Court’s illustration of the 
impermissible extreme included expenditures on endorsement of gun control 
or a nuclear weapons freeze initiative. At the other extreme, the Court notes 
such permissible expenditures as those on activities related to disciplining 
members of the bar--activities for which “petitioners have no valid 
constitutional objection to their compulsory dues being spent." Id." 

It is just such extremes that are present in the factual scenarios of the 
Keller case and the case before us now. In Keller, the mandatory dues were 
being used to fund such activities as opposition to the federal legislation 
limiting federal court jurisdiction over abortions, public school prayer and 
busing. Keller, 110 S. Ct. at 2231-32 n. 2. In contrast, petitioners here have 
cited no instances where the assessments collected under the Orders have 
been used for anything other than the promotion of California fruit. Activities 


funded under the Orders consist only of the administrative expenses of the 
Committee, research on peaches, plums, and nectarines and generic 
commercial advertising promoting the sale of California peaches, plums and 
nectarines--activities reasonably and necessarily related to the goals of the 
AMAA and Marketing Orders 916 and 917. No political or ideological 
activities are undertaken with assessment funds.” 


“Another concern of the Court in Keller was whether a procedural device was in place to 
assure that mandatory dues are in fact used for only permissible purposes, and that those who 
do not wish to fund the political activities of the bar have the opportunity to withhold payment 
of that portion of their dues, as the Court in Abood required. Keller, 110 S. Ct. at 2237-38. That 
is not a concern here since no political activity is undertaken with assessment funds. Such 
expenditures are not allowed by the Secretary, who approves every budget. 


“The ALJ refers to the moral objections of Mr. Chang, president of Kash, Inc., to one 
television advertisement run during the 1986 through 1988 seasons (Initial Decision at 322-23). 
However, there is no merit to this issue. Mr. Chang testified that the TV commercial (Ex. 
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Thus, as discussed earlier, the promotion of California fruit furthers the 
government’s compelling interest of improving returns to growers and 
stabilizing the agricultural industry, thereby serving the public interest. See 
United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942). Mandatory 
assessments are, therefore, justified by the government’s interest, and the 
advertising assessments are used only for the necessary and reasonable 
expenses of conducting generic, commercial advertising programs. Petitioners 
were unable to show impermissible activity undertaken with assessment funds. 
Petitioners merely made assertions that the advertising conducted under the 
Orders has not helped their business, but as stated in Ellis, "Petitioners may 
feel that their money is not being well-spent, but that does not mean they 
have a First Amendment complaint." Ellis, 466 U.S. at 456. 


C. Petitioners’ First Amendment Claims Have Been Rejected. 


The identical challenges to the Beef Research and Promotion Act of 1985 
that petitioners have raised here were rejected in United States v. Frame, 885 
F.2d 1119 (3d Cir. 1989), cert. denied, 110 S. Ct. 1168 (1990). That case was 
an appeal of the summary judgment motion granted to the government by the 
district court, which rejected the very First Amendment challenges to the Beef 
Promotion and Research Act of 1985 (Beef Act) (7 U.S.C. § 2901 et seq. 
(1988)) that petitioners have raised here regarding the AMAA and Marketing 


Orders 916 and 917. In affirming the lower court decision, the court held that 
congressionally-designed programs that authorize commercial advertising to 
promote a commodity in interstate commerce in order to encourage the 
consumption of that commodity are in the public interest as well as in the 
interest of those in the industry being promoted, and do not constitute a 


301(b)) showed a young girl in a bathing suit who was sexually stimulating. The little girl, who 
appears to be about 6 years old, and her dog, ran through a lawn sprinkler to a bowl of peaches, 
picked out one, and began to eat it, while the background jingle played and the background 
singer sang: "Remember that special feeling called summer? Remember the taste of summer 
peaches, so cool, juicy and good for you. Summer, summer fruits from California, fresh from 
the tree, taste them and see!" Mr. Chang admitted that he was not personally sexually 
stimulated by the commercial, and could not identify anyone who was (Tr. 2963-66, 3173-76, 
3327-54). Respondent’s witness Jon Field, the Committees’ manager, testified that no 
complaints had ever been received from anyone regarding this commercial (Tr. 4757-58). There 
is no basis for an "ideological" claim based on this commercial. However, respondent’s argument 
that this issue was not adequately raised in the Amended Petition is not well taken (see 
Amended Petition, 4 13, 31-33, 53(a), 54, 62(L), (M)). 
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violation of the First Amendment to the Constitution of the United States 
(885 F.2d at 1137). : 

The court found in favor of the government on all challenges to the Beef 
Act, an Act which is patterned after the AMAA. The First Amendment 
challenge in Frame was raised as a defense to a civil action brought against 
Mr. Frame, a producer and handler of beef, who refused to remit his 
assessments to the Cattlemen’s Beef Promotion and Research Board 
(Cattlemen’s Board). Relying primarily on Abood v. Detroit Bd. of Educ., 431 
U.S. 209 (1977), Mr. Frame, like petitioners here, argued that his rights of 
free association and free speech under the First Amendment are violated by 
the operation of the Beef Act. Similarly, Mr. Frame argued that "the Act 
breaches his constitutional right to refrain from speaking, because it compels 
him to participate administratively and financially in the promotion of a cause 
(an advertising campaign ‘to strengthen and preserve the position of beef and 
beef products in the marketplace’) and a message (the consumption of beef 
is ‘desirable, healthy, nutritious’) with which he disagrees." Frame, 885 F.2d 
at 1129. 

The court rejected these claims. The court noted as an initial matter that 
“freedom of association’ while protecting the rights of citizens to engage in 
‘expressive’ or ‘intimate’ association, does not protect every form of 
association." Jd. at 1131 (citing City of Dallas v. Stanglin, 490 U.S. 19, 24-26 
(1989)). Therefore, the court found that the aspect of the Beef Act, which 
imposes the assessments for research purposes, qualifies as neither expressive 
nor intimate association, and therefore does not implicate Mr. Frame’s First 
Amendment rights. The court did find, however, that the promotional 
program under the Act implicated Mr. Frame’s First Amendment rights.’° 

Although Frame conceded that the speech at issue was “commercial 
speech," which the Supreme Court has held receives a lesser degree of First 
Amendment protection, see Zauderer v. Office of Disciplinary Counsel, 471 
U.S. 626, 637 (1985), the court applied the "compelling state interest” test set 
forth in Roberts v. United States Jaycees, 468 U.S. 609 (1984), because, 
according to the court, Frame’s associational claims triggered a higher level 


‘*In my view, the promotional programs under Marketing Orders 916 and 917 implicated no 
First Amendment rights of petitioners. The Supreme Court has not recognized a right to refrain 
from commercially speaking or associating. See § V(A), (B), supra. However even if petitioners’ 
First Amendment rights are implicated, there is still no violation of their First Amendment 
rights, as demonstrated by Frame. 
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of scrutiny.’ Frame, 885 F.2d at 1134. Applying this test, the court held that 
the promotional program of the Beef Act was valid under the First 
Amendment because "the Act was adopted to serve compelling state interests, 
that are ideologically neutral, and that cannot be achieved through means 
significantly less restrictive of free speech or associational freedoms." Jd. at 
1134. See Roberts, 468 U.S. at 623. As shown immediately below in the 
following three subsections, the same result is required here. 


1. The Government’s Interest. 


The government’s interest in promoting the consumption of California 
peaches, plums and nectarines is compelling and important. The court stated 
in Frame that "Frame’s characterization of the government interest here as 
‘the interest in advertising beef,’ virtually concedes the importance of the 
interest cast by Congress: preventing further decay of an already deteriorating 
beef industry" (885 F.2d at 1134). Petitioners here concede that there is a 
compelling governmental interest in the regulation of the tree fruit industry, 
stating (Petitioners’ Brief filed May 16, 1990, at 56; and see Petitioners’ Brief 
filed July 5, 1990, at 66-67): 


Wileman/Kash do not deny that the government has a compelling 


interest in regulating the quality of fruit that is disseminated to the 
American public. Although the mere existence of the AMAA 
constitutes a significant impingement upon First Amendment rights of 
handlers, that impingement is amply justified by the compelling 
governmental interest in the regulation of the tree fruit industry to 
establish and maintain orderly marketing conditions and to insure that 
minimum standards of quality and maturity are complied with. 


"I believe that the test in Board of Trustees of State Univ. of New York v. Fox, 492 U.S. 469 
(1989), provides the appropriate standard of review to apply in this case (see § V(A)(2)). That 
test requires merely that the government regulation bear a reasonable fit to the government’s 
important interest. However, as shown in the following three subsections, even under the heavy 
burden of proof applied in Frame, the promotional programs under Marketing Orders 916 and 
917 easily stand up to constitutional scrutiny. It should also be noted that in the recent case of 
Keller v. State Bar of California, 110 S. Ct. 2228 (1990), discussed above (§ V(B)), the Court 
applied a Fox type test to petitioner’s associational claim--not the “compelling interest test" 
applied by the court in Frame. 
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Petitioners thereby concede the compelling interest furthered by the 
general purposes of the AMAA. It is this same interest that led Congress to 
amend the AMAA to allow for promotional programs to be conducted under 
Marketing Orders, and that was recognized by the Supreme Court in Block 
v. Community Nutrition Inst., 467 U.S. 340 (1984). "[T]he principal purposes 
of [the Act] are to raise the price of agricultural products and to establish an 
orderly system for marketing them." Jd. at 346. Thus the compelling interests 
of raising agricultural prices and establishing an orderly marketing system, 
which have long been recognized, support the plan of Congress and the 
Orders here: To advertise California peaches, plums and nectarines in an 
attempt to increase demand, in order to increase prices and provide for 
orderly marketing conditions. 


2. Ideological Neutrality. 


The court in Frame had no trouble finding that the purposes underlying 
the Beef program are ideologically neutral, and the same conclusion must be 
drawn regarding the California peach, plum and nectarine promotional 
programs. The court found that the federal government under the Beef 
program seeks only to “bolster the image of beef solely to increase sales" 
(Frame, 885 F.2d at 1135). This is the very goal of the government under the 
promotional programs authorized by the AMAA. Petitioners do not cite one 


instance whereby the promotion conducted under the Marketing Orders 
constituted the communication of an "official view’ or "prescribe[d] orthodoxy." 
See Frame, 885 F.2d at 1135 (citing Wooley v. Maynard, 430 U.S. at 716-17). 
No political or ideological activity has ever been conducted under these 
Orders. Thus, the advertising programs challenged here are as easily found 
to be “ideologically neutral," as the court in Frame found the Beef program. 


3. Degree of Infringement. 


The court held in Frame that the promotional programs of the type 
challenged here present slight infringement on First Amendment rights. The 
court noted that the incursion is especially slight in comparison with the 
"broad constitutional incursions arising from agency and union shop 
agreements and countenanced in Hanson, Street, and Abood" (Frame, 885 F.2d 
at 1136). The court noted that the Cattlemen’s Board is authorized only to 
develop a campaign to promote the product that Mr. Frame is himself in 
business to sell, whereas the union shop arrangements found to be 
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constitutional allow the unions to engage in activities that necessarily implicate 
a broad range of ideological, moral, religious and economic and political 
interests. Id. at 1135-36. (E.g., Unions may negotiate a medical plan that 
authorizes payments for abortions.) 

The same is true of the promotional programs under challenge here. The 
"speech" conducted under the Orders is exclusively designed to promote 
California peaches, plums and nectarines, products that petitioners are in 
business to sell. 

Finally, in Frame the court expressly rejected Mr. Frame’s hollow attempts 
at proving a “philosophical disagreement” with the promotion under the Act. 
The court stated (885 F.2d at 1137): 


Frame has vaguely claimed that the Cattlemen’s Board "promotes a 
specific point of view, i.e., that the consumption of beef is desirable, 
healthy, nutritious," and he disagrees with the Board’s "message and 
methods." Frame has failed to characterize his objection to the 
advertisements in a manner that would allow a reviewing court to 
reasonably infer a dispute over anything more than mere strategy. See 
Abood, 431 US. at 223. 


This is the very defect with the complaints of petitioners. Representatives 
of petitioners, while making the conclusory statement that they had a 
philosophical difference with the message of the program, never explained that 
philosophical disagreement. Instead, they merely testified that the program 
is ineffective. But as previously explained (§ V(B)), "Petitioner’s may feel that 
their money is not being well-spent, but that does not mean they have a First 
Amendment complaint." Ellis v. Brotherhood of Ry., Airline & Steamship 
Clerks, 466 U.S. 435, 456 (1984). 

A meritless contention of petitioners that was raised at the oral hearing, 
but not raised in the Amended Petition, and that may not, therefore, be 
considered (§ II(A), supra), is that the expenditures of a non-profit 
corporation, the Tree Fruit Reserve, are attributable to the Marketing Orders. 
Petitioners put forth no evidence that this is a sustainable claim. As discussed 
below (§ IX), the Committees rent a building and some equipment, at a 
reasonable rate as determined by the Secretary in his approval of the budget, 
from the non-profit corporation, the Tree Fruit Reserve (Ex. 387, 388). What 
the Tree Fruit Reserve does with that money is not the responsibility of the 
Marketing Orders, the Committees or the Secretary of Agriculture. What a 
landlord does with his lessee’s money is not under the lessee’s control. Thus, 
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whatever expenditures are undertaken by: the Tree Fruit Reserve (whether 
lobbying or non-lobbying expenditures) are not under the control of the 
Secretary or the Committees under the Orders, and have no bearing on the 
constitutional claims herein. No assessment money was used for lobbying or 
ideological activities. Petitioners’ claims pertaining to the Tree Fruit Reserve 
may not be litigated herein, and even if they were to be considered, they are 
without merit (see § IX, infra). Furthermore, as noted by the ALJ (Initial 
Decision at 200-10, 306-60), they are not part of petitioners’ First 
Amendment claims. 


VI. The Promotional Programs Under Marketing Orders 916 and 917 
Do Not Violate the Fifth Amendment to the Constitution of the 
United States. 


A. There Is No Due Process Violation. 


Petitioners’ reliance on the Due Process Clause protection of the Fifth 
Amendment to support their allegations that the economic regulations at issue 
here are unconstitutional is an attempt to revive a doctrine which was 
repudiated by the Supreme Court long ago. No economic regulation has been 
invalidated on substantive due process grounds since 1937. G. Gunther, 
Constitutional Law 472 (11th ed. 1985). “Indeed opinions from the Court are 
rare, for most appeals raising substantive due process challenges are dismissed 
for want of a substantial federal question. ..." Jd. Since the demise of the 
"Lochner Era,""* the Court has repeatedly stated its determination to keep 
“hands off" economic regulations, such as those which regulate agricultural 
products in interstate commerce. See United States v. Carolene Prods. Co., 304 
US. 144 (1938); see also Olsen v. Nebraska ex rel. Western Reference & Bond 
Ass’n, 313 U.S. 236 (1941); Lincoln Fed. Labor Union v. Northwestern Iron & 
Metal Co., 335 U.S. 525 (1949); Ferguson v. Skrupa, 372 U.S. 726 (1963). 

The modern day due process analysis regarding economic regulation can 
be summed up by Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 488 
(1955): 


From the time of the Lochner decision, Lochner v. New York, 198 U.S. 45 (1905), to the 
mid-1930’s, the Court invalidated a considerable number of laws on substantive due process 
grounds. That time period is commonly referred to as the "Lochner Era," and it represents a 
since-discredited period of judicial intervention, as discussed in this section. 
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It is enough that there is an evil at hand for correction, and that it 
might be thought that the particular legislative measure was a rational 
way to correct it. 


The day is gone when this Court uses the Due Process Clause. . . 
to strike down state laws, regulatory of business and industrial 
conditions, because they may be unwise, improvident, or out of 
harmony with a particular school of thought. 


Petitioners’ attempt to revive this doctrine, dead for over 50 years, is rejected. 

As stated in Lee Optical (348 U.S. at 488), economic regulations need only 
pass the "rational" relationship test. The Supreme Court used this test to 
reject claims brought under the Due Process Clause that Marketing Orders 
represent an unconstitutional interference with the liberty and property rights 
inherent in the ability to contract freely. United States v. Rock Royal Co-op., 
Inc., 307 U.S. 533, 572-73 (1939). In Rock Royal, the Court found that the 
restrictions of a Marketing Order were reasonably related to the power to 
regulate commerce, which the Court had found "complete and perfect." Id. 
at 569. See also H.P. Hood & Sons, Inc. v. United States, 307 U.S. 588 (1939). 
As discussed above (§ V), the promotional programs conducted under these 
Orders are reasonably related to the legislative objective of promoting the 
orderly marketing of California peaches, plums and nectarines, thereby 
increasing returns to producers and stabilizing the agricultural industry, which 
is in the public interest. 


B. There Is No Equal Protection Violation. 


Petitioners’ claim that the promotional programs are a violation of the 
Equal Protection Clause, incorporated under the protections of the Fifth 
Amendment, is invalid. The use of the Equal Protection Clause to invalidate 
economic regulation has met with much the same fate as the Due Process 
Clause. See Lee Optical, 348 U.S. at 488-89. (The Court in Lee Optical 
"rejected the equal protection claim even more summarily than the due 
process one." G. Gunther, Constitutional Law 600 (11th ed. 1985)). As with 
the due process analysis, it need only be shown that the different treatment 
within the regulation "bear[s] ‘some rational relationship to a legitimate state 
purpose” (City of Dallas v. Stanglin, 490 U.S. 19, 23 (1989)). Rational-basis 
scrutiny is the “most relaxed and tolerant form of judicial scrutiny under the 
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Equal Protection Clause." Jd. at 26. Under this analysis, petitioners’ claims 
fail. 

As an initial matter, it must be noted that there is no differential 
application of the requirements imposed due to the promotional programs 
conducted under Marketing Orders 916 and 917. All handlers regulated under 
the Orders pay the same per-carton assessment on their fruit. Thus, 
petitioners could not sustain a claim under the Equal Protection Clause 
claiming differential treatment of those regulated under the Orders. 
Petitioners’ claim, that the promotional program assessment regulations create 
a discriminatory class between handlers of peaches, plums and nectarines in 
California and peach, plum and nectarine handlers in other areas not subject 
to promotional programs, fails because the regulation is based on a rational 
relationship to a legitimate government purpose as determined by Congress. 
See Rock Royal, 307 U.S. at 572. 

Congress determined that it would be in the public interest to permit the 
Secretary of Agriculture to consider paid advertising programs for certain 
specified commodities (7 U.S.C. § 608c(6)(I)) in marketing areas "limited in 
their application to the smallest regional production areas ... which the 
Secretary finds practicable" (7 U.S.C. § 608c(11)(B)). The Secretary may 
consider, through formal rulemaking hearings, promotional programs for the 
commodities listed in 7 U.S.C. § 608c(6)(I) only. That list includes plums, 
nectarines and California-grown peaches. Id. Thus, even if the distinction 
were irrational, which it is not, such a finding would require a ruling that the 
Act is unconstitutional, which this agency may not do. Oestereich v. Selective 
Serv. Sys., Local Bd. No. 11, 393 U.S. 233, 242 (1968). In Frame, the court 
held that a rational basis clearly exists for choosing the Beef producers to 
support the Board’s activities. Likewise, a rational relationship clearly exists 
for assessing California handlers to advertise California fruit. 

While the ALJ declined to decide the constitutional issues, nonetheless she 
expressed her view that the Act is unconstitutional in that it does not apply to 
all fruits or to all geographic areas. She erroneously categorizes this as a First 
Amendment issue, rather than a Fifth Amendment issue (Initial Decision at 
311-14, 356, 358; see generally Initial Decision at 306-60). Furthermore, 


'*Respondent’s argument (Appeal Brief at 40), that this issue as decided by the ALJ was not 
raised in the Amended Petition, is accurate, but not well taken. The Amended Petition correctly 
raises this issue under the Fifth Amendment (Amended Petition, 44 14, 38, 62(N)}, and, 
therefore, the issue, as raised in the Amended Petition, must be addressed on the n 
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she fails to follow the proper Fifth Amendment test (rational relationship) in 
favor of a "compelling governmental interest" test, which she then applies back 
to First Amendment questions. The gist of her conclusion seems to be that 
the AMAA is unconstitutional since the government did not show that there 
is a rational reason (or a compelling governmental interest) why the statute 
and Orders do not cover all fruits and all geographic areas. This theory of the 
ALJ applies the wrong test, and has the burden of proof reversed. 
Furthermore, petitioners never challenged the formal rulemaking records for 
the Order provisions that track the statute. Rather, they only challenge the 
yearly applications, and, thus, never reach the evidence for the rational 
reasons or compelling governmental interest behind the statute and the Order 
provisions. Any Fifth Amendment (Equal Protection Clause) issue would 
have to be based on the formal rulemaking records upon which the Order 
provisions authorizing yearly advertising programs are based. 

There is clearly a rational relationship between choosing California peach, 
plum, and nectarine handlers to advertise and the governmental interest of 
promoting the orderly handling of California peaches, plums and nectarines 
in the marketplace. The rational relationship test has been used by the 
Supreme Court before to uphold distinctions made between handlers under 
the Act. Rock Royal, 307 U.S. at 564-65. The classification of handlers 
regulated under Marketing Orders being limited to a particular geographic 
area stems from the requirements of the AMAA. The Act requires that 
Marketing Orders be limited in their application to the smallest region 
practicable, consistent with effectuating the purposes of the Act, and that 
Marketing Orders applicable to the same commodity in different regions 
contain such different terms as are necessary to address these differences. 7 
U.S.C. § 608c(11)(B), (C). Regional differences in commodity marketing are 
rationally related to regional differences in marketing regulation. The 
Supreme Court has stated (Schweiker v. Wilson, 450 U.S. 221, 234-35 (1981) 
(see also Matthews v. De Castro, 429 U.S. 181, 185 (1976)): 


"In the area of economics and social welfare, a State does not 
violate the Equal Protection Clause [and correspondingly the 
Federal Government does not violate the equal protection 
component of the Fifth Amendment] [brackets in original] 
merely because the classifications made by its laws are 
imperfect. If the classification has some ‘reasonable basis,’ it 
does not offend the Constitution simply because the 
classification ‘is not made with mathematical nicety or because 
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in practice it results in some inequity.’ Lindsley v. Natural 
Carbonic Gas Co., 220 U.S. 61, 78." Dandridge v. Williams 397 
US. at 485. 


As long as the classificatory scheme chosen by Congress 
rationally advances a reasonable and identifiable governmental 
objective, we must disregard the existence of other methods of 
allocation that we, as individuals, perhaps would have preferred. 


Since the advertising programs further a legitimate governmental interest, 
and all classifications under the Act are based on a rational relationship to 
that governmental interest, petitioners’ equal protection claim is rejected. 

Even if, as suggested by petitioners, the government must show that a 
“compelling governmental interest" is required to sustain the constitutionality 
of these programs, the AMAA remains well within constitutional bounds. As 
discussed above (§ V(C)), the court in Frame found that the Beef Act indeed 
serves a compelling governmental interest to improve the position of Beef 
producers and handlers in the marketplace. The AMAA likewise serves the 
compelling interest, conceded by petitioners (see § V(C)(1), supra), of 
stabilizing agricultural markets and increasing prices. The AMAA provision 
allowing for paid advertising of nectarines, plums, and California peaches (7 
U.S.C. § 608c(6)(I)), and the provisions of Marketing Orders 916 and 917 
promulgated thereunder, serve a compelling interest, and result in no 
discriminatory classification in violation of petitioners’ equal protection rights. 

A similar equal protection argument was rejected in Jn re Sequoia Orange 
Co., 50 Agric. Dec. 216, 274-80, slip op. at 64-69 (1991), appeal docketed sub 
nom. District One Independent Handlers v. Madigan, No. CV-F-91-202 REC 
(E.D. Cal. Apr. 18, 1991), in which it is stated (50 Agric. Dec. at 274, slip op. 
at 64): 


Petitioners argue that the prorate regulations for navel oranges and 
lemons denied petitioners the equal protection of the laws. However, 
I agree with the ALJ’s rejection of that argument, as follows (Initial 
Decision at 31-32): 


Equal protection is an implicit requirement of the fifth 
amendment’s due process clause, and the mandates of the 
fourteenth amendment’s equal protection clause [applicable to 
the States] are applicable to actions of the Federal Government 
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{under the Fifth Amendment, although the two protections are 
not always coextensive]. Hampton v. Mow Sun Wong, 426 U.S. 
88, 100 (1976). Equal protection analysis under the fifth 
amendment is [generally] the same as that used under the 
fourteenth amendment. Buckley v. Valeo, 424 US. 1, 93 (1976). 
Under that analysis, a legislative classification does not violate 
a person’s right to equal protection merely because the 
classification may be imperfect. A classification is considered 
valid when it has a "reasonable basis" and it is not offensive to 
the Constitution simply because the classification "is not made 
with mathematical certainty or because in practice it results in 
some inequity." Lindsley v. Natural Carbonic Gas Co., 220 US. 
61, 78 [(1911)]; Dandridge v. Williams, 397 U.S. 471, 485 (1970). 


For the foregoing reasons, petitioners’ Equal Protection Clause argument 
is rejected on the merits. 


VII. Congress Has Not Unlawfully Delegated the Power to Tax to the 
Secretary of Agriculture. 


Petitioners contend that the congressional delegation to the Secretary of 
the authority to promulgate promotional assessment regulations is an 
unconstitutional delegation of the taxing power. The ALJ found it 
unnecessary to decide this issue (see Initial Decision at 197-99, 311). In fact, 
the assessments do not constitute a tax, but are assessed through the lawful 
delegation of Congress to the Secretary of Agriculture under the Commerce 
Clause. Further, whether or not the assessments constitute a tax, the 
delegation falls well within constitutional limitations. 

The congressional delegation of authority to the Secretary of Agriculture 
to promulgate assessment regulations was an exercise of congressional 
authority under the Commerce Clause. The AMAA states (7 U.S.C. § 
608(c)(1)): 


Such orders shall regulate, in the manner hereinafter in this section 
provided, only such handling of such agricultural commodity, or 
product thereof, as is in the current of interstate or foreign commerce, 
or which directly burdens, obstructs, or affects, interstate or foreign 
commerce in such commodity or product thereof. 





1240 AGRICULTURAL MARKETING AGREEMENT ACT 


This provision reflects the intent of Congress to invoke its Commerce 
Clause powers. The parties and the court determined this to be the case in 
Frame. “The parties now agree that in enacting the Beef Promotion Act, 
Congress presumed that it was exercising its power under the Commerce 
Clause." Frame, 885 F.2d at 1125. As noted by the court, Mr. Frame, "at 
earlier stages in the litigation . . . had argued that the assessments on beef 
constituted a ‘tax,’ see United States v. Frame, 658 F. Supp. [1476] at 1479 
[(1987)], but [Mr. Frame] abandoned that claim on appeal." Frame, 885 F.2d 
at 1125 n. 4. The court stated (885 F.2d at 1125): 


The Act’s finding that "beef and beef products move in interstate and 
foreign commerce," or “directly burden or affect interstate commerce 
of beef and beef products," 7 U.S.C. § 2901(a), reflects this intent [to 
exercise congressional power under the Commerce Clause]. 


Thus, petitioners have wrongfully attacked the assessment as a tax, and 
their claims are rejected. However, the delegation to the Secretary, even if 
it had been under the taxing power, would have been lawful. 

The Supreme Court reviewed an unlawful tax challenge in Skinner v. Mid- 
America Pipeline Co., 490 U.S. 212 (1989), and found that the Constitution 
places no stricter requirement on Congress in delegating its authority under 
the taxing power than it does on congressional authority to delegate under the 
Commerce Clause, and further found the challenged delegation well within 
constitutional limits. "Congress may wisely choose to be more circumspect in 
delegating authority under the Taxing Clause than under other of its 
enumerated powers, but this is not a heightened degree of prudence required 
by the Constitution." Skinner, id. at 223. 

The Court in Skinner stated that the following standard should be applied 
(490 USS. at 218-19): 


Earlier this Term, in Mistretta v. United States, 488 U.S. [361], 
we revisited the nondelegation doctrine and _ reaffirmed our 
longstanding principle that so long as Congress provides an 
administrative agency with standards guiding its actions such that a 
court could “ascertain whether the will of Congress has been obeyed,” 
no delegation of legislative authority trenching on the principle of 
separation of powers has occurred. . . . (It is "constitutionally sufficient 
if Congress clearly delineates the general policy, the public agency 
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which is to apply it, and the boundarics of this delegated 
authority. . . .") 


In applying the foregoing standard, the Court in Skinner noted that in 
enacting the challenged statutory provision, "Congress delimited the scope of 
the Secretary’s discretion with much greater specificity than in delegations that 
we have upheld in the past." Jd. at 219. 

The Court then listed the limits placed on the Secretary of Transportation 
by Congress in enacting the provision allowing the Secretary to collect a user 
fee on users of an oil pipeline. The Secretary may not collect fees from firms 
not subject to either of the two Pipeline Safety Acts; he may not use the funds 
for purposes other than administering the two Acts; he may not set fees on 
a case by case basis, etc. (490 U.S. at 219-20). The Court concluded, "[w]e 
have no doubt that these multiple restrictions Congress has placed on the 
Secretary's discretion to assess pipeline safety user fees satisfy the 
constitutional requirements of the nondelegation doctrine as we have 
previously articulated them" (490 U.S. at 220). 

The limitations on the Secretary of Transportation noted by the Court in 
Skinner are analogous to the limits placed on the Secretary of Agriculture in 
the AMAA. (Indeed, the court in Frame held that it is "plain that the Beef 
Act," which is modeled after the AMAA, “does not unlawfully delegate 
legislative authority to the Secretary." Frame, 885 F.2d at 1128.) The 
Secretary of Agriculture may not collect assessments from any person not 
regulated under a Marketing Order (7 U.S.C. § 610(b)(2)(ii)); he may not use 
promotional funds for anything that does not effectuate the declared policy of 
Congress under the Act (7 U.S.C. § 602(3)); and he must apply a uniform 
assessment to all those regulated under a particular Order (7 U.S.C. § 
610(b)(2)(ii)). Thus, Congress strictly limited the Secretary of Agriculture’s 
discretion in the use of assessments, just as Congress limited the Secretary’s 
discretion in Skinner. Hence the congressional authority delegated to the 
Secretary of Agriculture was not an unlawful delegation, whether it was under 
the Taxing or Commerce Clause power. 

Petitioners cite Panama Ref. Co. v. Ryan, 293 U.S. 388 (1935), and A.L.A. 
Schecter Poultry Corp. v. United States, 295 U.S. 495 (1935). These two cases 
represent a failed doctrine that legislative bodies may not lawfully delegate 
their power to administrative agencies. See 1 K. Davis, Administrative Law 
Treatise § 3:2, at 150 (2d ed. 1978), id., § 3:8 (1982 Supp.). Petitioners’ 
attempt to roll back the clock to the 1930’s is rejected. 
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A similar attempt to roll back the clock to the 1930’s was rejected in Jn re 
Sequoia Orange Co., 47 Agric. Dec. 2, 180-85 (1988), aff'd in part on other 
grounds and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F- 
88-98 EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), 
appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th 
Cir. June 11, 1990), in which it was held that the California-Arizona Navel 
Orange regulatory program under the AMAA does not involve an 
unconstitutional delegation of congressional authority, stating (47 Agric. Dec. 
at 182-85) (the initial portion of the following quoted material, through the 
paragraph following note 67, is from a portion of the ALJ’s decision in 
Sequoia adopted by the Judicial Officer): 


The following year, it held in Sunshine Coal Co. v. Adkins, 
310 U.S. 381, 399 (1940), that Congress may entrust 
administrative activities to an industry group, without violation 
of the nondelegation doctrine as expressed in Carter Coal, [298 
U.S. 238 (1936),] if the industry members function subordinately 
to a government agency. 


The Secretary assigned the executive direction of Marketing 
Order 907 to an industry committee pursuant to § 8c(7)(C) of 
the Act (7 U.S.C. § 608c(7)(C)). This provision of the Act 
generally charges the Secretary, as did the predecessor Act of 
1935 (49 Stat. 750, 757, Aug. 24, 1935), to include in a marketing 
order, terms and conditions for: 


"Providing for the selection by the Secretary of 
Agriculture, or a method for the selection, of an agency 
or agencies and defining their powers and duties, which 
shall include only the powers: 


(i) To administer such order in accordance with its terms 
and provisions; 


(ii) To make rules and regulations to effectuate the 
terms and provisions of such order; 
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(iii) To receive, investigate, and report to the Secretary 
of Agriculture complaints of violations of such 
order; and 


(iv) To recommend to the Secretary of Agriculture 
amendments to such order. 


"No person acting as a member of an agency established 
pursuant to this paragraph shall be deemed to be acting 
in an Official capacity, within the meaning of section 
610(g) of the title, unless such person receives 
compensation for his personal services from funds of the 
United States. There shall be included in the 
membership of any agency selected to administer a 
marketing order applicable to grapefruit or pears for 
canning or freezing one or more representatives of 
processors of the commodity specified in such order: 
Provided, That in a marketing order applicable to pears 
for canning or freezing the representation of processors 
and producers on such agency shall be equal." 


Other than the last sentence, which was added in 1954 (68 
Stat. 897, 907, Aug. 28, 1954), [and amended in 1972 (86 Stat. 
780 (1972),] the quoted provisions of the Act were basically 
derived from § 8c(7)(C) of the 1935 Act, which contemplated 
the use of industry groups as administrating agencies of 
marketing orders.” 


See H.R. REP. NO. 1241 (1935) at 12; S. REP. NO. 1011 
(1935) at 12-13; and Conference Report [H.R. Conf. Rep. No. 
1757, 74th Cong., 1st Sess.] (1935) at 22. The Conference 
Report noted that House Amendment No. 38 to the 1935 Act, 
to which the Senate receded, forbade the selection of 
cooperative associations to act as agencies to administer orders 
applicable to milk; and it follows that Congress well understood 
that industry groups would be selected to administer orders 
applicable to other commodities. 





AGRICULTURAL MARKETING AGREEMENT ACT 


In contrast to marketing orders for milk, which make 
provisions for their administration at the hands of a career 
specialist appointed by the Secretary to whom all functions of 
administration are delegated, the marketing orders which 
regulate the handling of various fruits, vegetables, and specialty 
crops generally assign administrative duties to a committee of 
industry members, with ministerial functions in turn assigned to 
an employee manager. Marketing Order 907 is, in this sense, 
typical of other orders for fruits and vegetables. 


Also, as is typical of other orders of this type, Marketing 
Order 907 authorizes the industry advisory committee to make 
recommendations to the Secretary, but places ultimate authority 
in the Secretary to limit and set the quantity of oranges which 
may be handled in each prorate district during a specified weck 
(7 C.F.R. § 907.52). For this reason the holding of Carter Coal 
is in the main inapposite. As was stated by Justice Douglas in 
Sunshine Coal Co. v. Adkins, 310 U.S. 381, 399 (1940): "Nor has 
Congress delegated its legislative authority to the industry. The 
members of the . . . (industry group) function subordinately to 
the Commission .... Since law-making is not entrusted to the 
industry, this statutory scheme is unquestionably valid." See 
also, Todd & Co. v. SEC, 557 F.2d 1008, 1012-1013 (3d Cir. 
1977); and First Jersey Securities, Inc. v. Bergen, 605 F.2d 690, 
697 (3d Cir. 1979) [, cert. denied, 444 U.S. 1074 (1980)]. 


*See, also, R.H. Johnson & Co. v. SEC, 198 F.2d 690, 695 (2d Cir. 
1952), cert. denied, 344 U.S. 855 (1952). 


Moreover, constitutional challenges directed against 
marketing orders because of their administration by self- 
interested industry members have been specifically denied for 
the reason that the Secretary has retained ultimate authority. 
Chiglades Farm, Ltd. v. Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973) 
[, cert. denied, 417 U.S. 968 (1974)]; and Whittenburg v. United 
States, 100 F.2d 520, 522-523 (Sth Cir. 1939). See also, 
Vaughn-Griffin Packing Company v. Freeman, 294 F. Supp. 458, 
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467-468 (M.D. Fla. 1968) [, aff'd, 423 F.2d 1094 (Sth Cir. 1970); 
United States v. Western Fruit Growers, Inc., 34 F. Supp. 794, 796 
(1940) ("The establishment of pro-rates and allotments . . . is 
the act of the Secretary of Agriculture"), aff'd in part and rev’d 
in part, 124 F.2d 381 (9th Cir. 1941)].” 


“Whether NOAC could be authorized to issue volume limitation 
regulations under 7 U.S.C. § 608c(7)(C)(ii), as long as the Secretary 
retained ultimate authority by means of a provision such as 7 C.F.R. § 
907.81, need not be decided here. It is provided in 7 C.F.R. § 907.81: 


§ 907.81. Right of the Secretary. 


The members of the committee (including successors and 
alternates), and any agents, employees, or representatives thereof, 
shall be subject to removal or suspension by the Secretary at any 
time. Each and every regulation, decision, determination, or other 
act of the committee shall be subject to the continuing right of the 
Secretary to disapprove of the same at any time. Upon such 
disapproval, the disapproved action of the committee shall be 
deemed null and void, except as to acts done in reliance thereon or 


in compliance therewith prior to such disapproval by the Secretary. 
If the committee, for any reason, fails to perform its duties or 
exercise its powers under this part, the Secretary may designate 
another agency to perform such duties and exercise such powers. 


Accordingly, the various arguments advanced by petitioners 
under the nondelegation doctrine have no application except as 
they serve to emphasize the importance of the Secretary’s 
independent exercise of his retained, decisional powers. 


Legislative standards far less specific than those contained in the 
present Act have been held to state a sufficiently definite standard for 
administrative action. See Lichter v. United States, 334 U.S. 742, 785-86 
(1948) ("excessive profits"); American Power & Light Co. v. SEC, 329 
U.S. 90, 104-06 (1946) ("unduly or unnecessarily complicate the 
structure” of a corporation, or "unfairly or inequitably distribute voting 
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power"); Bowles v. Willingham, 321 U.S. 503, 514-16 (1944) ("generally 
fair and equitable [rents that] will effectuate the purposes" of the Act); 
Yakus v. United States, 321 U.S. 414, 422-27 (1944) ("fair and equitable" 
prices that will tend to effectuate the purposes of the Act); FPC v. 
Hope Natural Gas Co., 320 U.S. 591, 600-01 (1944) ("just and 
reasonable" rates); National Broadcasting Co. v. United States, 319 U.S. 
190, 216, 225-26 (1943) ("public interest, convenience, or necessity"); 
United States v. Ragen, 314 U.S. 513, 523-24 (1942) (“reasonable" 
allowance for salaries or compensation for services); Sunshine 
Anthracite Coal Co. v. Adkins, 310 U.S. 381, 397-98 (1940) ("fair return" 
on the “fair value" of property); FTC v. R.F. Keppel & Brothers, Inc., 
291 U.S. 304, 311-19 (1934) ("unfair methods of competition"); Tagg 
Brothers & Moorhead v. United States, 280 U.S. 420, 431 (1930) ("just 
and reasonable" rates); Levy Leasing Co. v. Siegel, 258 U.S. 242, 243, 
248-50 (1922) ("fair and reasonable" rent); United States v. Donahue 
Brothers, Inc., 59 F.2d 1019, 1023 (8th Cir. 1932) ("unfair, unjustly 
discriminatory, or deceptive practice or device"). 


For the foregoing reasons, there is no basis for petitioners’ 
contention that the California-Arizona Navel Orange Regulatory 
Program involves an unconstitutional delegation of congressional 
authority. 


Similarly, in In re Saulsbury Orchards & Almond Processing, Inc., 50 Agric. 
Dec. 23, 95-97, slip op. at 88-91 (1991), appeal docketed, No. CV-F-91-064 
REC (E.D. Cal. Feb. 8, 1991), it is held that assessment provisions under the 
AMAA do not involve an unconstitutional exercise of the taxing power. 


VIII. There Has Been No Violation of the Sunshine Act, the Brown Act, 
or the Federal Advisory Committee Act. 


Petitioners contend that the Marketing Order Committees failed to comply 
with the Sunshine Act, the Brown Act, and the Federal Advisory Committee 
Act (FACA) (Petitioners’ Brief filed July 5, 1990, at 233-45) in that the color 
chip designations for each season were determined at closed Tree Fruit 
Reserve meetings (id. at 239). Petitioners concede, however, that the 
Sunshine Act does not apply to the Marketing Order Committees (id. at 
233-34). And petitioners have not appealed from the ALJ’s refusal to apply 
the state statute (the Brown Act) regarding meetings (Initial Decision at 187). 
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The ALJ held, however, that the Committees violated FACA (Initial 
Decision at 186-95). I disagree, for the reasons stated in dicta in Wileman I, 
49 Agric. Dec. at 833-34, slip op. at 127-28, as follows: 


Petitioners contend that the Committees and Maturity 
Subcommittees failed to comply with the Federal Advisory Committee 
Act, which requires that committee meetings be open to the public, 
with timely notice published in the Federal Register (Act of Oct. 6, 
1972, Pub. L. No. 92-463, 86 Stat. 770 (1972), as amended, reprinted in 
5 U.S.C. app. at 1175 (1988)). However, no issue was raised in the 
petition or amended petition as to the Federal Advisory Committee Act 
and, therefore, the issue cannot be considered in this proceeding (§ 
II(A)). [The issue is raised in the Amended Petition in Wileman IT] 
But even if the issue could be raised, that statute applies to advisory 
committees--not to committees with operational responsibilities. The 
role of the Committees under the Agricultural Marketing Agreement 
Act of 1937 and the Marketing Orders is primarily to administer the 
Orders on a daily basis. This includes crop estimation; monitoring 
seasonal production; contracting and interacting with inspection 
personnel; developing, reviewing and contracting for research and 
advertising; extensive recordkeeping and gathering and disseminating 
statistical material, etc. Their function in making recommendations to 
the Secretary is clearly something secondary that is incidental to and 
inseparable from their operational functions. It is for this reason that 
the administrative committees under Federal Marketing Orders are not 
subject to the Federal Advisory Committee Act. 


The Federal Advisory Committee Act (FACA) was enacted in order 
to terminate unnecessary or duplicative advisory committees and to 
provide for uniform standards and procedures governing the 
establishment, operation, administration and duration of advisory 
committees. Neither the FACA, nor its legislative history, indicates 
that the Marketing Order Committees are within its ambit. Section 3 
of the FACA defines "advisory committee" to include committees 
established or utilized "in the interest of obtaining advice or 
recommendations. .. .". The House Report on this legislation states 
that the term "advisory committee . . . does not include committees or 
commissions which have operational responsibilities. Only those 
committees established for the purpose of obtaining advice are within 
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the bill’s definition.". H.R. Rep. No. 1017, 92d Cong., 2d Sess. 4, 
reprinted in 1972 U.S. Code Cong. & Admin. News 3491, 3494. 
Similarly, the Senate Report on the FACA states that committees 
whose duties were primarily operational “would not fall under the 
ambit of the bill, but would continue to be regulated under the relevant 
laws... ." S. Rep. No. 1098, 92d Cong., 2d Sess. 8 (1972). Hence, 
neither the language of the FACA, nor the legislative intent underlying 
the FACA, contemplates coverage under the statute of a committee 
whose primary function is the administration of a program such as a 
commodity Marketing Order. 


The ALJ states that decisions concerning fruit maturity were made at joint 
Management Services and Tree Fruit Reserve meetings (Initial Decision at 
192a), which were clandestine and which did not advise the Secretary of their 
positions (Initial Decision at 193-94). However, although FACA is not 
applicable, the fact is that such meetings were open to the public (Initial 
Decision at 190-91), and were at times attended by a petitioner’s 
representatives (Ex. 108, 122). The other petitioner has been a member of 
the Tree Fruit Reserve since 1957 (Ex. 342), and had access to such meetings. 
The minutes of the Management Services Committee all note that a 
representative of the Secretary was in attendance to report to the Secretary 
(e.g., Ex. 132-160, inter alia, AMS employees Blackburn, Muck, Kimmel, 
Olson, and OGC employee Andrews; see also Tr. 2705). In addition, the 
minutes were sent to the Secretary and were available to the public. 

Furthermore, a review of the minutes shows no maturity decisions being 
made by the Tree Fruit Reserve, as stated by the ALJ (Initial Decision at 
186-95). Over the objections of respondent, petitioners subpoenaed and 
introduced into evidence thousands of pages of Tree Fruit Reserve meeting 
minutes and documents from 1957 until present (Ex. 34-204, 249(A)-(N), 261, 
272-296). But petitioners and the ALJ fail to cite any instance where the 
maturity requirements for, the season were determined at a Tree Fruit 
Reserve meeting.” 


Petitioners do not cite any evidence in this respect. The ALJ cites only Exhibits 141 and 
142 (Initial Decision at 193-94). However, these are meetings of the Marketing Orders’ 
Management Services Committee, at which there were some discussions regarding maturity, but 
no final decisions, and which were attended by representatives of the Secretary. 
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IX. The Relationship Between the Tree Fruit Reserve and the 
Marketing Orders Is in Accordance With Law. 


In various sections of her Initial Decision, the ALJ agrees with petitioners’ 
attack on the Tree Fruit Reserve and its relationship to the Marketing Orders. 
However, there is no jurisdiction to consider this matter since the Tree Fruit 
Reserve is not mentioned in the Amended Petition (§ II(A), supra). 

In an attempt to explain why the Tree Fruit Reserve was not mentioned 
in the Wileman I proceeding (or in the Petition and Amended Petition herein) 
and, thus, avoid the legal principles of res judicata and the jurisdictional issue 
referred to in § II(A), supra, petitioners assert that they never even heard of 
the existence of the Tree Fruit Reserve until the late summer or fall of 1989. 
Yet, petitioner Wileman Bros. & Elliott, Inc., has been a member of the Tree 
Fruit Reserve since 1957 (Ex. 342) and has transferred funds to the Tree Fruit 
Reserve a number of times (Ex. 343-345). Counsel for both petitioners have 
also admitted that they received a set of Tree Fruit Reserve minutes from 
respondent well before the Wileman I hearing (Tr. 4933-35; Ex. 399). Tree 
Fruit Reserve minutes indicate that representatives of petitioner Kash, Inc., 
attended Tree Fruit Reserve meetings (Ex. 108, p. 2, 122, p. 2). While 
petitioner Kash, Inc., denies such attendance, it is admitted that a principal of 
Kash, Inc., signed sheets which contained, inter alia, the typed heading "Tree 
Fruit Reserve" (Ex. 108, 122) and attended a Committee meeting where the 
Tree Fruit Reserve was discussed (Ex. 107). Thus, even if lack of knowledge 
cf the Tree Fruit Reserve would permit petitioners to insert the issue into this 
proceeding (which is not the case), there is no support for their claim of lack 
of knowledge. 

Although matters relating to the Tree Fruit Reserve are not properly at 
issue in Wileman II,” petitioners, over the objections of respondent, 
introduced numerous exhibits (e.g., Ex. 34-204, 249(A)-(N), 261, 272-296) and 
questioned witnesses at great length regarding the workings of the Tree Fruit 
Reserve. The apparent purpose of petitioners was to show that the Tree Fruit 
Reserve stole assessment money from the Marketing Orders and, hence, 
petitioners should not be required to pay their assessments. 


"Since the Tree Fruit Reserve issue was not raised in the Amended Petition, we have no 
jurisdiction to consider it here (§ II(A)). In addition, the principles of res judicata are applicable 
to some assessment issues and maturity issues (§ IV). 
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However, there is no support for the view that a handler need not pay 
lawfully levied assessments even if there were some misfeasance by those 
responsible for administering or spending such funds. When taxpayer funds 
are illegally spent or lost through misfeasance or incompetency by the Defense 
Department or the Interior Department, every taxpayer does not suddenly get 
a refund, or receive a dispensation from paying taxes. There is no reason why 
petitioners’ position should be any different. In any event, however, the facts 
do not support petitioners’ claim. 

Significantly, it is undisputed that the Tree Fruit Reserve received only 
$77,522 from the Marketing Orders in the year ending February 28, 1989 (Ex. 
204, pp. 3, 7). The amount in prior years was much smaller (Ex. 176-203). 
This is less than 1% of the assessments under the Marketing Orders (Ex. 
255(C), (D), (E)).” Therefore, even if all such funds were found to have 
been stolen or illegally spent, they would at most justify a less than 1% 
reduction in petitioners’ assessment bills, even if petitioners were entitled to 
a reduction because of mis-spent funds (which is not true). 

In their post-hearing brief, petitioners not only argue that the Tree Fruit 
Reserve stole assessment money from the Marketing Orders, but, also, argue 
that maturity requirements for each season were decided at Tree Fruit 
Reserve meetings. Petitioners argue that the Marketing Order Committees 
violated the Federal Advisory Committee Act and were subject to antitrust 
liability (Petitioners’ Brief filed July 5, 1990, at 176-222, 233-45). The ALJ 
agreed (Initial Decision at 186-95, 258-83). However, as shown in §§ VIII and 
X, the Marketing Order Committees are not within the scope of the Federal 
Advisory Committee Act, and this is not a proper proceeding in which to 
determine whether the Committees and their members are exempt from 
antitrust liability. 

Even if the activities of the Tree Fruit Reserve were properly at issue here, 
the record shows that the relationship between the Tree Fruit Reserve and the 
activities under the Marketing Orders was in accordance with law. It is 
undisputed that the Tree Fruit Reserve was incorporated in 1957, but existed 
well back into the 1930’s or 1940’s. For a number of years, the Marketing 
Orders were not allowed to carry over funds from season to season. 
Therefore, in order to allow for operational stability, the Tree Fruit Reserve 


” Actually, the percentage is even smaller, since the $77,522 in payments includes funds from 
the federal pear portion of Order 917 and from the State pear order, neither of which is at issue 
herein. 





WILEMAN BROS., et al. 1251 
50 Agric. Dec. 1165 


lent money to the Committees whenever necessary. The Department for 
many years also had a policy which forbade Marketing Order Committees 
from owning property, especially real property. Tree Fruit Reserve has, thus, 
owned real property, automobiles, and office equipment and furniture, which 
were leased to the Committees (Tr. 4780-81). The Tree Fruit Reserve has on 
its own also engaged in activities which the Committees are unauthorized to 
do (e.g., lobbying Congress regarding import legislation). Petitioners admit 
there is nothing illegal about this private corporation engaging in any of these 
activities. 

It is also undisputed that many, at least, of the officers and members of the 
Board of Directors of the Tree Fruit Reserve are members of one or more 
of the Marketing Order Committees. Because of this fact, Tree Fruit Reserve 
meetings have been held in conjunction with Committee meetings and, for a 
period of years, joint minutes were kept (Ex. 149-163). Again, there is no 
reason why Committee members may not legally participate as members or 
officers of the Tree Fruit Reserve or any other private corporation. 

The ALJ at one point states that the Tree Fruit Reserve was established 
to thwart the Marketing Order limitations (Initial Decision at 260), but later 
she concedes that it was formed to benefit the industry (id. at 261a), and then 
states that it became warped some time later. She concludes, without cited 
legal authority or factual support, that the Tree Fruit Reserve is the unlawful 
"alter ego" of the Marketing Order Committees (Initial Decision at 135, 161, 
173, 182, 185, 190, 209, 260, 269, 303, 311).% The AMAA and the Marketing 
Orders authorize and require that the Committee members be active grower 
and handler businessmen in the tree fruit industry, rather than government 
employees. Hence, those Committee members must necessarily attend to 
running their own businesses, without such activity being considered as a 
conflict of interest. There is no reason why such Committee members might 
not also be active in the Tree Fruit Reserve, the Chamber of Commerce, a 
political party, or any trade association that takes part in activities that are 
beyond the authority of a Marketing Order Committee. There is no support 
for the view that such participation is illegal. As noted above, the AMAA 


It might be noted that the ALJ does cite seemingly contradictory statements by an outside 
accountant as to whether the Tree Fruit Reserve should be considered "affiliated" or a "related 
party" for some accounting or tax purposes (Initial Decision at 202-05). But that outside 
accountant was not qualified to comment on the relationship between the Secretary's Marketing 
Order Committees and the Tree Fruit Reserve, with respect to the issues involved here, or to 
comment on the legality of that relationship. 
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clearly has no prohibition on such conduct. Nonetheless, the ALJ concludes 
that virtually every activity of the Marketing Order Committees was unlawful, 
because of the existence of the Tree Fruit Reserve (Initial Decision at 200-01, 
205-10; see also id. at 161, 173, 182, 185, 190, 260, 269, 303, 311). 

Based on the undisputed facts noted above, petitioners and the ALJ 
condemn the Tree Fruit Reserve and its relationship with the Committees. 
Certainly the petitioners, the Committees and the Secretary are free to debate 
the desirability of this relationship between the Committees and the Tree 
Fruit Reserve, and to debate whether or not any changes in the procedures 
would be advantageous. But the only question in a § 8c(15)(A) proceeding 
is whether the relationship is "in accordance with law." Certainly, the program 
statute contains no prohibition on any of these activities, and the petitioners 
and the ALJ cite no authority to the contrary. 

Since there is nothing illegal per se in the relationship between the Tree 
Fruit Reserve and the Committees, petitioners and the ALJ make 
unsupported allegations of wrongdoing in the conduct of that relationship. 
With regard to the claim that maturity requirements for the coming season 
were decided at Tree Fruit Reserve meetings, petitioners introduced no 
testimony or documentary evidence, nor did the ALJ note any. The record 
contains numerous Tree Fruit Reserve minutes (Ex. 34-169), but petitioners 
and the ALJ have not cited any instance therein where the maturity 
requirements were decided. 

The rest of the claims of wrongdoing are dependent on a factual 
determination that the Tree Fruit Reserve was stealing money from the 
Marketing Orders, i.e., that the Tree Fruit Reserve was receiving money from 
the Marketing Orders without providing goods and services of commensurate 
value (Petitioners’ Brief filed July 5, 1990, at 177). This was allegedly 
accomplished through the rental by the Tree Fruit Reserve to the Marketing 
Orders of office space in Sacramento, automobiles, and office equipment and 
furniture, and through the transfer by the Committees to the Tree Fruit 
Reserve of profits from ripening bowls (id. at 176-86). However, the record 
does not support petitioners’ claims. 

The building in question was constructed many years ago by the Tree Fruit 
Reserve. The seed money for this organization came from the voluntary 
contributions of individual handlers. Rather than personally keep and use the 
refunds to which they were entitled under the Marketing Orders, various 
handlers chose to instruct the staff of the Marketing Orders to send the 
refund amount directly to a private group, the Tree Fruit Reserve. The 
documentary evidence in this proceeding shows that this was a voluntary 
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decision by each individual handler (Ex. 343-346). In no manner did the 
Marketing Order Committees or their staff exercise any decisionmaking as to 
where a refund should be paid. They merely followed the directions of the 
individual handlers. One of the petitioners, for example, at some times chose 
to keep the refund (Ex. 346), and at other times chose to give it to the Tree 
Fruit Reserve (Ex. 343-345). There is no support for petitioners’ claim that 
the Committees and their staff chose to give the refunds to the Tree Fruit 
Reserve. 

With regard to more recent transfers of funds to the Tree Fruit Reserve, 
the documentary evidence shows that all of the funds are in the nature of rent 
for the Sacramento office, automobiles, or office equipment and furniture 
(Ex. 203-204). In total they constitute less than 1% of the budget of the 
Marketing Order Committees. Even if all such payments were found to be 
unauthorized and reprehensible, they still would be of such minor impact on 
the Marketing Orders’ budgets that they could not justify petitioners’ failure 
to pay their assessments. However, the record shows that all such payments 
were made for sufficient consideration. 

The rent since 1989 has equaled the prevailing office rental prices in that 
area of Sacramento (Tr. 4712, 4716-17; Ex. 204, 387, 388). Even at this price, 
the office rental can be considered a bargain since the building is unique in 
that it is the work of a renowned architect and enjoys extra parking and fine, 
established landscaped grounds (Tr. 4715-17). Prior to 1989, the building 
rental was much lower ($17,250 to $30,000), with the Marketing Orders and 
their handlers benefitting from a rental rate that was effectively subsidized by 
the Tree Fruit Reserve (Tr. 4711, 4778-79; Ex. 196-203). In short, the only 
record evidence is that the rent paid for the Sacramento building was at, or, 
more often, below, the fair market value. 

It cannot be reasonably disputed that the Committees and their staff need 
office space in order to function. It is a matter of record that the Department 
would not allow Marketing Order Committees to own real property 
(Tr. 4780-81). In the instant case, the rent paid was always at or below the 
market rate. Hence, no handler money was "stolen" by the Tree Fruit Reserve 
by means of office rent. 

Petitioners and the ALJ seek to explore how the Tree Fruit Reserve 
spends its income, and the details of the Tree Fruit Reserve’s mortgage on the 
building. However, what the landlord did with the rent money, or whether the 
landlord still has a mortgage on the property, is irrelevant, regardless of 
whether the landlord is the Tree Fruit Reserve or some banking institution. 
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The questions of wrongdoing by the Committees end with the answer that the 
Committees got fair market value or better consideration for their payments. 
The ALJ repeats petitioners’ allegations that the building should somehow 
belong to the Marketing Orders, and that it was paid for with handler 
assessments (Initial Decision at 261a-263). The fact is, as stated above, the 
building was started with individual contributions by handlers to the Tree Fruit 
Reserve, and the mortgage was paid off by the Tree Fruit Reserve from the 
discount rents charged to the Marketing Orders. Whether the Tree Fruit 
Reserve changed its mind about offering free or discount rent to the 
Marketing Order Committees, or what the Tree Fruit Reserve did with its 
rent collection, is irrelevant. The building rightly belongs to the Tree Fruit 
Reserve, and the Committees have paid either fair market value or discount 
rent for many years. Hence, there is no evidence of theft of Marketing Order 
Committee funds or illegal action by the Secretary or his Committees. 

Under the ALJ’s theory, if government employees properly performed 
their official duties and chose to invest their salary in a gambling casino, an 
abortion clinic or a religious crusade, the Department of Agriculture would 
be acting in an illegal or unauthorized manner if it were aware of the 
employees’ investments and still continued to employ and pay the employees, 
since the Department could not directly invest in those activities. Such a 
position is not supportable. 

All of the automobiles used by the Committees’ staff were paid for by the 
Tree Fruit Reserve, which leased them back to the Committees (Tr. 4686-88). 
Several witnesses testified (Tr. 4668, 4687, 4266-69), and offered documentary 
evidence (Ex. 379, 362), that the automobiles were purchased after painstaking 
procedures to ensure that the lowest price was obtained. Furthermore, the 
cars purchased were obviously not extravagant luxury cars (Ex. 379, 362). The 
yearly rental rate by Tree Fruit Reserve was simply determined: net cost of 
car minus the salvage value, with the difference divided by three. After three 
years, no further rent was charged for the car (Tr. 4688-89). What the 
Committees effectively have is a three-year car loan that is interest free. 
Furthermore, the salvage value is deducted from the principal at the 
beginning, so the Committees do not have to wait 3 or more years to get the 
benefit of the salvage value. It is an arrangement that is to the overwhelming 
benefit of the Committees.. Thus, rather than any money being "stolen" from 
the Committees, the Committees are being subsidized by the Tree Fruit 
Reserve by means of the car rentals. The ALJ, without elucidation, finds such 
benefits "illusory" (Initial Decision at 263). I disagree. 
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The only other direct transfer of funds to the Tree Fruit Reserve is a small 
fixed amount of rent for the use of all office equipment and furniture owned 
by the Tree Fruit Reserve (Ex. 196-204). This rental fee has been $3,000 per 
year until the past few years, when it was raised to $3,500 per year 
(Tr. 4778-79; Ex. 196-204). There is no evidence that this rental fee is in any 
manner excessive. 

The undisputed evidence in the record indicates that the Marketing Order 
Committees consistently have received more than the fair market value in 
necessary goods and services from the Tree Fruit Reserve for their rental 
payments. Rather than assessment money being stolen, the Order handlers 
have received fair value, or more, for their money.” 

Petitioners and the ALJ also contend that assessment money was indirectly 
stolen from the Marketing Orders in that the ripening bowl business was 
taken over by the Tree Fruit Reserve, and employees of the Committees 
performed services for the Tree Fruit Reserve (Initial Decision at 265-68, 
273-74). These charges also lack merit. 

The documentary evidence establishes that during the carly to mid 1980's, 
revenue to the Marketing Order Committees from the sale of ripening bowls 
was on a steady decline (Ex. 156, attachments). Furthermore, while budget 
documents indicated a net profit from these sales, the figures were illusory in 
that they did not reflect the enormous amount of staff time devoted to 
handling correspondence and to filling the numerous small orders 
(Tr. 4706-09). In fact, the sale of ripening bowls produced little or no profit 
for the Committees (Tr. 4708-09), and the Department advised that such sales 
should not be conducted on a profit-making basis (Tr. 4706). Therefore, in 
1986, the Committees discontinued the sale of ripening bowls (Tr. 4705; 
Ex. 158, p. 2). Due to some subsequent demand, in 1988-89 the Tree Fruit 
Reserve undertook to sell ripening bowls (Tr. 4705-06) on a limited basis with 
2,500 bowl minimum orders (Tr. 4903). The inventory of ripening bowls 
owned by the Committees was purchased by the Tree Fruit Reserve 
(Tr. 4709-10; Ex. 386). In 1988-89, the Tree Fruit Reserve earned $3,648 
($43,070 income minus $39,422 expense) on the sale of ripening bowls 


“The ALJ suggests (Initial Decision at 263-65) that an expensive computer, bought with 
Marketing Order money, was transferred to the Tree Fruit Reserve at salvage value after only 
one year. However, this is not true. All that occurred was that there was Committee discussion 
that such a transfer would happen if the same policy were used as was applicable to old 
typewriters. To this day, however, no transfer has occurred, and the computer is owned by the 
Committees and not the Tree Fruit Reserve (Tr. 4781). 
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(Ex. 204, p. 3). It is unclear whether the $3,648 was all profit, or was partly 
reduced by unspecified administrative costs. 

The ALJ’s discussion of the ripening bowls ignores the facts. She merely 
states that the ripening bowls were once very profitable, without addressing 
the point that any such past profitability, even if true, was no longer existent 
when the Committees decided to sell the ripening bowls. The ALJ further 
states that the transfer of the bowls to the Tree Fruit Reserve was not 
documented, thus overlooking the check receipt (Ex. 386) and uncontradicted 
testimony (Tr. 4705-06, 4709-10, 4903) cited above. Finally, the ALJ asserts 
that the "ripening bowl income for the first year after its re-introduction 
exceeded One Hundred Twenty-Five Thousand Dollars ($125,000.00) prior to 
expenses" (Initial Decision at 268). In truth, the document relied upon is a 
year-in-advance estimate that in 1989-1990, the gross income from the bowls 
would be $125,000 (Ex. 167, p. 5). The ALJ fails to mention that the same 
page of Exhibit 167 estimates ripening bowl expenses for the same year to be 
$112,500. Thus, there is a projected net profit for 1989-1990 of $12,500. 
Furthermore, in the first year (1988-1989), the actual profit was $3,648, as 
cited above (Ex. 204, p. 3). 

In summary, the evidence shows that the Marketing Order Committees 
were not allowed to, and did not, make a profit on ripening bowls, and 
expended an unacceptable amount of staff time on this activity. Such sales 
were voluntarily discontinued and, years later, all remaining inventory was sold 
to the Tree Fruit Reserve. Thus, no assessments were "stolen" by the Tree 
Fruit Reserve with regard to the ripening bowl matter. . Furthermore, the 
current income over acquisition expenses, even if considered to be all profit, 
is so minute ($3,648) compared to these tens of million dollar Committee 
budgets as to have no practical effect on any handlers. 

With regard to administrative and management services provided by 
Committee employees to the Tree Fruit Reserve, for many years such services 
constituted just a “very minimal" amount of time (Tr. 4779). All Marketing 
Order employee salaries and benefits are paid for by the Committees, and not 
the Tree Fruit Reserve (Tr. 4702-05; Ex. 385). In view of the large subsidy 
traditionally given to the Marketing Order Committees by the Tree Fruit 
Reserve (i.e., low building rent until 1989, low automobile lease price, low 
furniture and equipment rental price), there was deemed to be no need for 
a separately stated accounting and billing to the Tree Fruit Reserve to reflect 
these "very minimal" number of hours of employee services (Tr. 4778-79). 
However, in 1989, the building rent went to a more commercial rate, the Tree 
Fruit Reserve became more active, and the Department expressed a desire for 
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more business-like arrangements (Tr. 4778; Ex. 204). Therefore, a 
reimbursement agreement was signed (Ex. 30(C)), which provides that the 
Tree Fruit Reserve pays the Committees $1,250 per quarter for 
managerial-administrative services. There is no evidence to dispute the fact 
that this agreement adequately reimburses the Committees for these costs. 

In summary, any employee services provided by the Committees to the 
Tree Fruit Reserve have either been adequately reimbursed, or have been 
more than offset by enormous lease and rental price breaks. Here, again, no 
handler assessments have been stolen. The record herein is devoid of any 
evidence of dishonesty by the Marketing Order Committees or the Tree Fruit 
Reserve in their dealings. There is no statutory impediment to the 
relationship between the Marketing Order Committees and the Tree Fruit 
Reserve. As far as the record herein shows, at all times, dealings between 
these organizations have been honest, with the Marketing Order Committees 
receiving more than a fair return for their money and services. All common 
expenses in the relationship, such as insurance, have been scrupulously divided 
out to the proper organization (Tr. 4782-83). Thus, there is no basis to 
petitioners’ attacks on the relationship between the Tree Fruit Reserve and 
the Marketing Order Committees. 


X. Whether the Marketing Order Committees’ Members Are Immune 
From Antitrust Liability Is Not a Proper Issue Here. 


In their brief before the ALJ, petitioners argued that the Committee 
members were in violation of the antitrust laws of the United States in 
connection with their activities in recommending and applying the maturity 
requirements under the Act (Petitioners’ Brief filed May 16, 1990, at 88-102; 
Petitioners’ Brief filed July 5, 1990, at 176-222) The ALJ agreed (Initial 
Decision at 258-83). However, this issue is not cognizable here. 

First, whether the Committees’ members are immune from the antitrust 
laws in connection with their activities involved here is far beyond the scope 
of the jurisdiction in 7 U.S.C. § 608c(15)(A). See In re Allen, 5 Agric. Dec. 
734, 737-38 (1946); In re Brucer Dairy, 3 Agric. Dec. 247, 252 (1944). 

Second, such a challenge is not contained in the Amended Petition herein 
and, hence, is beyond the scope of this proceeding (§ II(A), supra). 
Accordingly, I express no opinion on this issue. 

However, it should be noted that if such arguments were appropriate here 
(which is not the case), they would necessarily be limited to the 1988 and 1989 
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seasons, since the legality of the maturity regulations for prior years was 
expressly dealt with or waived in the Wileman I proceeding. 


XI. The Secretary’s Decisionmaking Regarding the Establishment of 
Promotional Programs Under Marketing Orders 916 and 917 Was 
in Accordance With Law, and the Formal Rulemaking Records, 
Which Provide the Basis for the Promotional Programs, Are 
Unchallenged in This Proceeding. 


In their Amended Petition, petitioners fail to challenge the sufficiency of 
the formal rulemaking proceedings which provide the legal basis for the 
promotional programs under these Marketing Orders. Rather, petitioners 
base their challenge to the advertising programs on the regulations 
implementing the assessment rates for each season. Petitioners cite numerous 
cases stating basic administrative law principles, but do not apply those 
principles to the rulemaking records that they must challenge in order to 
sustain their allegations. (See Petitioners’ Brief filed July 5, 1990, at 16-24.) 
Instead, petitioners’ challenge is based solely on an attack of the Federal 
Register notices implementing the assessment rates for the individual harvest 
seasons, with only passing mention and incorrect citation in their post-hearing 
brief to the formal rulemaking proceedings that implemented the promotional 
programs. (See Petitioners’ Brief filed July 5, 1990, at 22). This is the only 
attempted citation to the formal rulemaking records by petitioners. No 
mention of the formal rulemaking records is included in their Amended 
Petition. 

As shown below (§ XI(A)), Congress amended the AMAA to allow for 
paid promotional advertising programs to be conducted under Marketing 
Orders 916 and 917 to serve a compelling government interest in accordance 
with its authority under the Commerce Clause.” The Secretary then 


**The constitutionality of Marketing Order regulation under the AMAA has been analyzed 
and upheld against various constitutional challenges throughout the years. The Supreme Court 
has held that the AMAA is a "constitutional exercise of the commerce power." United States v. 
Wrightwood Dairy Co., 315 U.S. 110, 125 (1942). The Court held in United States v. Rock Royal 
Co-op., Inc., 307 U.S. 533, 577 (1939), that the provisions requiring approval of Marketing Orders 
by referenda are not an unconstitutional delegation of authority. See also Wallace v. Hudson- 
Duncan & Co., 98 F.2d 985 (9th Cir. 1938) (AMAA provides proper standards for the Secretary’s 
administrative power in making an order); Edwards v. United States, 91 F.2d 767 (9th Cir. 1937) 
(referendum provisions are not unconstitutional for delegation of legislative authority to growers 
and handlers). 
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conducted formal rulemaking proceedings to determine whether 
implementation of such programs would tend to effectuate the declared policy 
of the Act. Based on substantial record evidence adduced at the formal 
rulemaking hearings held in accordance with 5 U.S.C. §§ 556 and 557, the 
Secretary implemented amendments to the Orders calling for such programs. 

A review of the statutory background of the AMAA, specifically the 
provision allowing for the Secretary of Agriculture to promulgate Marketing 
Orders that include promotional programs for agricultural commodities, 
reveals that Congress carefully devised a plan to effectuate a substantial 
governmental interest pertaining to an area of the economy long left in the 
regulatory hands of Congress (§ XI(A)). Additionally, a review of the 
promulgation of the Marketing Order provisions allowing for the promotion 
of California peaches, plums and nectarines, as well as the provisions enabling 
the Secretary to promulgate the budgets which fund such promotion, 
demonstrates that the Secretary, in following the dictates of Congress, 
conducted formal rulemaking hearings, unchallenged in this proceeding, in 
order to determine the desirability and the means of conducting promotional 
programs under Marketing Orders 916 and 917 (§ XI(B)). There is no basis 
to petitioners’ (§ XI(C)) or the ALJ’s (§ XI(D)) challenges to the promotional 
programs. 


A. Statutory Provisions. 


Congress enacted the AMAA in 1937 in order to stabilize market 
conditions and ameliorate the harsh economic conditions that can result from 
alternating shortages and surpluses. Congress declared that "the disruption 
of the orderly exchange of commodities in interstate commerce impairs the 
purchasing power of farmers and destroys the value of agricultural assets 
which support the national credit structure and that these conditions affect 
transactions in agricultural commodities with a national public interest . . . ." 
7 US.C. § 601. Congress declared its policy to allow the Secretary of 
Agriculture to “establish and maintain such orderly marketing conditions for 
[specified agricultural commodities, including fruits] . . . as will provide, in the 
interests of producers and consumers, an orderly flow of the supply thereof 
to market throughout its normal marketing season to avoid unreasonable 
fluctuations in supplies and prices." 7 U.S.C. § 602(4). Congress specifically 
conferred upon the Secretary the power to "establish and maintain such 
production research, marketing research, and development projects . . . as will 
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effectuate such orderly marketing of such agricultural commodities as will be 
in the public interest." 7 U.S.C. § 602(3). 

The principal means developed by Congress to effectuate these goals is the 
promulgation of Marketing Agreements and Orders as set out in 7 U.S.C. § 
608c. That section directs the Secretary of Agriculture to issue Marketing 
Orders after notice and a hearing conducted whereby any interested party is 
given the opportunity to testify, and after the Secretary finds that the Order’s 
terms “will tend to effectuate the declared policy" of the Act. 7 U.S.C. § 
608c(4). Marketing Orders may not become effective until they have been 
approved by two-thirds of the affected producers. 7 U.S.C. §§ 608c(8), (9). 
Amendments to Marketing Orders are promulgated in the same manner. 
7 US.C. § 608c(17). 

In 1954, Congress found that there was a need to provide for yet "greater 
stability in the products of agriculture." H.R. Rep. No. 1927, 83d Cong., 2d 
Sess. 1, reprinted in 1954 U.S. Code Cong. & Admin. News 3399. Congress 
concluded that the remedy should include a program "to protect the income 
of the farmers while comprehending the interests, needs and security of all 
segments of the economy and of all our people." Id., reprinted at 1954 U.S. 
Code Cong. & Admin. News 3403. Congress therefore adopted a bill which 
would implement a means to “encourage the expansion of markets and 
consumption at home and abroad." Id. 

Toward that end, Congress amended the AMAA authorizing the Secretary 
of Agriculture to promulgate Marketing Orders “establishing or providing for 
the establishment of marketing research and development projects designed 
to assist, improve, or promote the marketing, distribution, and consumption 
of any such commodity or product, the expense of such projects to be paid 
from funds collected pursuant to the marketing order." Agricultural Act of 
1954, Pub. L. No. 83-690, § 401, 68 Stat. 906 (1954), codified at 7 U.S.C. § 
608c(6)(I). Authority to conduct “production research" and development 
projects designed to “assist, improve, or promote" efficient production, was 
added in 1970. Pub. L. No. 91-292, 84 Stat. 333 (1970). Authority for projects 
providing "for any form of marketing promotion including paid advertising" for 
a specified commodity (cherries) was added in 1962. Pub. L. No. 87-703, § 
403, 76 Stat. 632 (1962). Plums and nectarines were included in this category 
in 1965. Pub. L. No. 89-330, 79 Stat. 1270 (1965). California-grown peaches 
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were included in this category in 1971. Pub. L. No. 92-120, 85 Stat. 340 
(1971).”° 


B. Marketing Order Provisions Authorizing Advertising Programs 
Under Marketing Orders 916 and 917, Promulgated on the Basis 
of Unchallenged Rulemaking Records. 


After Congress amended the AMAA to authorize provisions for research 
and promotion programs, the Secretary conducted formal rulemaking hearings 
to determine whether such programs would "tend to effectuate the declared 
policy" of the Act, as provided by 7 U.S.C. §§ 608c(4), (17). On April 5-6, 
1965, a hearing was held in Fresno, California, pursuant to a notice published 
at 30 Fed. Reg. 3542 (1965). The notice invited interested persons to testify, 
inter alia, on a proposal to add a new provision to Marketing Order 917 
authorizing marketing research and development projects. A Recommended 
Decision was published at 30 Fed. Reg. 13,063 (1965), which recommended 
adding such a provision and invited written exceptions to be submitted. On 
the basis of the formal hearing record, unchallenged in this proceeding, the 
Secretary determined that the amendment would "tend to effectuate the 
declared policy of the act." 30 Fed. Reg. 14,321, 14,322 (1965); 30 Fed. Reg. 
15,990 (1965). A referendum was conducted whereby at least two-thirds of 
the producers, who also produced at least two-thirds of the volume of plums 
and peaches produced in the production area, favored the adoption of the 
amendments to the Order. 30 Fed. Reg. 15,990, 15,991 (1965). Thus, § 
917.39 (7 C.F.R. § 917.39 (1966)) was adopted, which stated: 


The committees, with the approval of the Secretary, may establish 
or provide for the establishment of marketing research and 
development projects designed to assist, improve, or promote the 
marketing, distribution, and consumption of fruit. The expense of such 
projects shall be paid from funds collected pursuant to § 917.37. 


Formal rulemaking conducted in 1971, unchallenged in this proceeding, 
resulted in amending § 917.39 to include authority for "production research" 


**The Secretary has no statutory authority to provide for "marketing promotion including 
paid advertising” in Marketing Orders for peaches grown in any State other than California. 7 
U.S.C. § 608c(6}(I). 
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for peaches and "production research" and “paid advertising" for plums. 36 
Fed. Reg. 4056 (1971); 36 Fed. Reg. 5614 (1971); 36 Fed. Reg. 7510 (1971); 
36 Fed. Reg. 8735 (1971); 36 Fed. Reg. 11,737 (1971); 36 Fed. Reg. 14,381, 
14,382 (1971). Formal rulemaking conducted in 1976 resulted in amending § 
917.39 to include authority for paid advertising for peaches. 41 Fed. Reg. 
14,375 (1976); 41 Fed. Reg. 17,528 (1976). Thus, § 917.39 (7 C.F.R. § 917.39) 
was amended to read as it does today: 


The committees, with the approval of the Secretary, may establish 
or provide for the establishment of production research, marketing 
research, and development projects designed to assist, improve, or 
promote the marketing, distribution, and consumption or efficient 
production of fruit. Such projects may provide for any form of 
marketing promotion including paid advertising. The expenses of such 
projects shall be paid from funds collected pursuant to § 917.37. 


Based on the formal rulemaking record unchallenged in this proceeding, 
the Secretary concluded in his 1971 Recommended Decision as to plums (36 
Fed. Reg. 8735, 8736-37 (1971)): 


[I]t is proposed to add authority in the order for the committees to 
establish production research projects in addition to marketing research 
and development projects. Such projects which are designed to assist, 
improve, or promote the marketing, distribution, and consumption, or 
efficient production of plums and pears may involve substantial 
expenditures. In addition, with respect to plums, authority would be 
added for the Plum Commodity Committee to engage in any form of 
promotion including paid advertising. It is highly desirable that the 
recommendations with respect to any such projects, as well as 
recommendations on regulations under the sections previously cited, 
have a high degree of support by the respective committee and the 
industry. It is therefore concluded that the order should be amended, 
as hereinafter set forth, to require an affirmative vote by the Plum and 
Pear Commodity Committees for the approval of actions and 
recommendations pursuant to the specified sections as indicated. 
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The plum industry has supported advertising and promotional 
activities for plums under a State marketing order since 1966. The 
evidence indicates that economies could be effected and it would 
otherwise be advantageous to the industry if such activities were carried 
out under the order. The order currently is managed under a 
management sharing arrangement in conjunction with seven other 
marketing programs. The sharing of overhead costs among these 
programs reduces the costs of operation for each program. The 
evidence indicates that provision for paid advertising activities for 
plums, and vesting authority therefor in the Plum Commodity 
Committee, would place the plum industry in a better position to 
advance the interests of growers and this would tend to effectuate 
provisions of the act and the order. Therefore, the order should be 
amended as hereinafter set forth to authorize any form of marketing 
promotion for plums, including paid advertising. 


The record shows that the consensus of the industry is that 
promotional activities for plums have been beneficial in increasing 
demand and should be continued. Plums compete for shelf space and 
retail promotion with many processed and fresh fruits, many of which 


are now nationally advertised and promoted. In competing for this 
space and attention plums should benefit from a promotional program 
which offers the retailer an attractive quality product which the industry 
helps sell with an advertising and promotional campaign. The 
following promotional and advertising techniques together with the 
relative advantages were cited as examples of techniques which may be 
employed under the authorization: Publicity education is a good 
technique to use when promotional funds are limited, particularly if a 
major portion of the program is directed to newspaper food pages. 
Food page publicity which makes available serving suggestions, product 
information, stories and recipes, many of them illustrated by appetizing 
photographs, often will be given newspaper editorial space which, if 
evaluated at advertising rates, is worth many times the fee paid the 
publicity agency. Women look to the food pages of newspapers and 
magazines, radio and TV programs, and to local extension home 
economists and utility company personnel for guidance in meal 
planning. They readily accept suggestions from these sources as 





1264 AGRICULTURAL MARKETING AGREEMENT ACT 


reliable and acceptable information. The expanded authority for 
promotion, including paid advertising, would enable the committee to 
supply plum information and publicity materials to food news editors 
and similar persons for appropriate distribution. It is recognized, 
however, that publicity education activities do have a disadvantage in 
that one cannot control the message. Since editorial space cannot be 
bought, one cannot dictate an editor’s handling of a story. This 
disadvantage is more than offset, however, by the fact that good 
publicity education brings the greatest return for the dollar expended. 


The second promotional and advertising technique is merchandising. 
The development and distribution of attractive point-of-sale material 
and other merchandising aids are promotional devices used by many 
fresh fruit industries with promotional budgets. Plums are particularly 
well adapted because of the numerous colorful varieties and their 
seasonal nature which requires that their availability be brought to the 
attention of consumers during their relatively short marketing season. 
Artistically developed pieces may serve the dual function of both 
attracting and informing the consumer regarding the varieties as their 
marketing seasons occur. 


The third technique is paid advertising, often referred to as "media". 
Media is expensive but some things can be done in this field that are 
inexpensive and yet create an impact on the buying trade as well as the 
consuming public. Trade paper ads, particularly at the beginning of the 
season, together with the editorial support which trade papers are 
willing to accord an advertiser are helpful in launching a program for 
a seasonal fruit such as the plum. Spot radio or TV commercials in 
the principal markets during peak movement periods is a possibility. 
It has been found in many fresh promotional programs that such spot 
announcements, particularly when developed with.a "dealer tag" at the 
end of each spot, have considerable influence in triggering retail 
promotions. "Dealer tags" are blank spots at the end of the 
announcements in which the announcer refers to a local retailer as a 
good place to purchase the product. These spots can be merchandised 
in such a way as to secure extra display space, and promotional price 
and tie-in advertising financed by the retailer. 
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Since most of the food page publicity occurs in newspapers, some 
newspaper advertising might be indicated partly because newspapers 
are understandably influenced in favor of advertisers when scheduling 
editorial space. Such ads at the beginning of the season could take the 
form of announcing the seasonal availability of the fruit while later ads 
could elaborate upon the deliciousness of the fruit and pinpoint periods 
of greatest availability. 


The Plum Commodity Committee should have the responsibility of 
developing and carrying out each season’s advertising and promotional 
program. 


No exceptions to the Plum Recommended Decision were filed (36 Fed. 
Reg. 11,737, 11,737 (1971)), and the recommended findings were adopted as 
the Secretary’s final findings (ibid.). The Order Amending the Order as to 
plums was effective 30 days after the August 5, 1971, publication date (36 Fed. 
Reg. 14,381 (1971)). 

Based on the formal rulemaking record unchallenged in this proceeding, 
the Secretary concluded as to peaches in his 1976 Final Decision (41 Fed. 
Reg. 14,375, 14,376-77 (1976)): 


(2) Promotional activities for peaches and pears are presently 
conducted under State marketing orders. The record shows a wide 
consensus among the peach and pear industries that promotional 
activities have been beneficial in increasing demand and should be 
continued. The evidence indicates that economies could be effected 
and that it would otherwise be advantageous to the peach and pear 
industries if such activities were carried out under the order. Current 
promotional activities have focused on the "California Summer Fruits" 
theme covering peaches, pears, plums and nectarines. The sharing of 
overhead and administrative costs reduces the costs of promotional 
activities for each fruit. The evidence indicates that provisions for paid 
advertising activities for peaches and pears and vesting authority 
therefor in the Peach and Pear Commodity Committees would place 
the peach and pear industries in a better position to advance the 
interests of growers, and this would tend to effectuate provisions of the 
act and the order. Therefore, the order should be amended as 
hereinafter set forth to authorize any form of marketing promotion for 
peaches and pears permitted by the act, including paid advertising. 
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Major promotional effort may appropriately be directed to the 
following objectives: (1) To make prospective consumers aware of the 
products’ availability, their characteristics and uses, (2) to encourage in- 
store promotional activity, and (3) to foster improved handling of fruit 
at wholesale and retail levels. However, such objectives should not be 
considered all inclusive, and the committees should be authorized to 
pursue such other objectives as may be determined to be appropriate 
and authorized by the act. 


The following promotional and advertising techniques were cited as 
examples of techniques which may be employed: 


Publicity education is a good promotional technique. Food page 
publicity which makes available recipes, serving suggestions, selection 
and ripening tips will generally be given newspaper editorial space. 
The food pages of newspapers and magazines, radio and TV programs 
and local extension home economists are valuable sources for guidance 
in meal planning. Consumers readily accept suggestions from these 
sources as reliable and acceptable information. The proposed authority 
for market promotion, including paid advertising, would enable the 
committee to supply peach and pear information and _ publicity 
materials to food news editors and similar persons for appropriate 
distribution. . . . 


Another technique is paid advertising, often referred to as "media." 
Media generally is expensive but some things can be done selectively 
in this field that are inexpensive and yet create an impact on the buying 
trade as well as the consuming public. Trade paper ads, particularly at 
the beginning of the season, together with the editorial support which 
trade papers are willing to accord an advertiser are helpful in launching 
a program for seasonal fruits such as peaches and pears. Spot radio 
or TV commercials in the principal markets during peak movement 
periods have proved to be successful. It has been found in many fresh 
promotional programs that spot announcements, particularly when 
developed with a “dealer tag" at the end of each spot, have considerable 
influence in triggering retail promotions. “Dealer tags" are blank spots 
at the end of the announcements in which the announcer refers to a 
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local retailer as a good place to purchase the product. These spots can 
be me[r]chandised in such a way as to secure extra display space and 
promotional price and tie-in advertising financed by the retailer. 


The Peach and Pear Commodity Committees should have the 
responsibility of developing and carrying out each season’s advertising 
and promotional program. In developing recommendations for such 
program, the respective committees, prior to initiation of any such 
program, should submit their recommendations and plans to the 
Secretary for approval. 


The Order Amending the Order as to peaches was effective April 29, 1976 
(41 Fed. Reg. 17,528, 17,534 (1976)). 

Formal rulemaking hearings to amend Marketing Order 916 regulating 
nectarines to include authority to conduct research and promotion were held 
in 1958, 23 Fed. Reg. 3007 (1958); 23 Fed. Reg. 3666 (1958); 23 Fed. Reg. 
4616 (1958); and in 1966 (to include paid advertising), 31 Fed. Reg. 5635 
(1966); 31 Fed. Reg. 6871 (1966); 31 Fed. Reg. 8176 (1966).” These formal 
rulemaking proceedings, unchallenged in this proceeding, led to the adoption 
of § 916.45 (7 C.F.R. § 916.45) as it reads today: 


The committee, with the approval of the Secretary, may establish or 
provide for the establishment of production research, marketing 
research and development projects designed to assist, improve, or 
promote the marketing, distribution and consumption or efficient 
production of nectarines. Such projects may provide for any form of 
marketing promotion including paid advertising. The expense of such 
projects shall be paid by funds collected pursuant to § 916.41. 


Based on the unchallenged record of the hearings, the Secretary concluded 
in his 1966 Recommended Decision as to nectarines (31 Fed. Reg. 5635, 5636 
(1966)): 


In the past decade production of California nectarines has increased 
three-fold. With the assistance of quality control regulation and limited 


27The Order was amended to authorize production research in 1971 (36 Fed. Reg. 9289, 9290 
(1971)). 
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market development work under the order, the industry has been able 
to market this volume with reasonable success. However, nectarines 
are marketed in a highly competitive situation. They compete for shelf 
space and retail advertising attention with a host of processed and fresh 
fruits, many of which are nationally advertised and promoted. Hence, 
authority for expanded promotional activity, including paid advertising, 
is needed in the order so the committee will possess the means to 
strengthen the competitive position of nectarines to maintain or to 
expand sales as the occasion demands. .. . 


This [lack of consumer knowledge] makes it difficult to get the 
volume of nectarine movement necessary to maintain favorable prices 
when the peak volume is available for markets. The employment of 
advertising techniques, as proposed to be authorized under the order, 
would provide the committee with a means whereby sales would be 
stimulated and returns to producers enhanced. Such promotional 
techniques designed to increase the consumer knowledge and 
awareness relative to the availability, nutritional qualities, and uses of 
nectarines should be authorized to be employed as the occasion 
requires to achieve a more favorable balance between supply and 
demand. It is not possible at this time to visualize the exact type of 
promotional program that would be required to meet the needs of the 
industry. Therefore, the authority for the committee to establish 
promotional and advertising projects should be broad and flexible, and 
available to the extent permitted under the act to facilitate timely 
development of programs suitable to the circumstances. Campaigns to 
expand markets in low consumption areas would necessarily involve 
long-range objectives and suitable educational techniques to achieve 
such objectives. Stimulation of demand in areas where nectarines are 
already being used in volume, and where the objective is to obtain an 
immediate response would employ different techniques. 


In the establishment of promotional programs for nectarines the 
committee should be authorized to decide the feasibility of and to 
employ, with the approval of the Secretary, singly or in combination, 
such promotional and advertising techniques as may be deemed 
suitable to the objective. These techniques should include, but not be 
restricted to, publicity education, merchandizing, dealer service, trade 
paper and daily newspaper advertisement, spot radio announcements, 
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television, and magazine advertising with the objective of promoting the 
marketing, distribution, and consumption of nectarines. 


The funds to cover the costs of any promotional program, including 
advertising should be obtained by levying assessments on shipments of 
nectarines in the same manner that such are levied to finance the 
administrative and other costs of the Nectarine Administrative 
Committee. Likewise, the anticipated expenses of advertising and 
promotion should be included in the budget of expenses submitted to 
the Secretary for his approval. 


No exceptions to the Nectarine Recommended Decision were filed (31 
Fed. Reg. 6871, 6871 (1966)), and the recommended findings were adopted 
as the Secretary’s final findings (ibid.). The Order Amending the Order was 
effective June 10, 1966 (31 Fed. Reg. 8176, 8177 (1966)). 

Thus, the Secretary’s decisions to implement the promotional programs for 
nectarines, plums and peaches were based solely on the record evidence 
presented at the formal rulemaking hearings cited therein, which record 
evidence is not challenged in this proceeding. As to each of the amendments 
to the Marketing Orders providing for advertising programs to be paid for by 
handlers’ assessments, the Secretary determined, on the basis of the formal 
hearing records, unchallenged in this proceeding, that the amendments would 
"tend to effectuate the declared policy of the act." 31 Fed. Reg. 6871, 6872 
(1966); 31 Fed. Reg. 8176, 8176 (1966) (nectarines); 36 Fed. Reg. 11,737, 
11,737 (1971); 36 Fed. Reg. 14,381, 14,381 (1971) (plums); and 41 Fed. Reg. 
14,375, 14,379 (1976); 41 Fed. Reg. 17,528, 17,528 (1976) (peaches). And as 
to each of the amendments, a referendum was conducted whereby the 
producers favored the adoption of the amendments to the Orders. 31 Fed. 
Reg. 8176, 8176 (1966) (nectarines); 36 Fed. Reg. 14,381, 14,381 (1971) 
(plums); and 41. Fed. Reg. 17,528, 17,528 (1976) (peaches). 


C. Petitioners’ Challenges to the Promotional Programs Are Without 
Merit. 


Petitioners’ attempts to challenge the validity of the Secretary’s decision to 
implement advertising programs under Marketing Orders 916 and 917 fail to 
address the appropriate records and have no basis in law or fact. 
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1. Petitioners’ Contention That the Rulemaking Records 
Implementing the Promotional Programs Do Not Provide 
Substantial Record Evidence for the Secretary’s Decisions Is 
Without Merit. 


As discussed above in § XI(A), § 608c(17) of the AMAA directs the 
Secretary to hold formal hearings on the record to determine whether an 
amendment to an Order would effectuate the "declared policy" of the Act. 
Thus, these proceedings are governed by 5 U.S.C. §§ 556 and 557 of the APA. 
As stated in 5 U.S.C § 553(c), “[w]hen rules are required by statute to be 
made on the record after opportunity for an agency hearing, sections 556 and 
557 of this title apply instead of this subsection." "The transcript of testimony 
and exhibits, together with all papers and requests filed in the proceeding, 
constitutes the exclusive record for decision in accordance with section 557 of 
this title... ."_ 5 U.S.C. § 556(e). 

In order to succeed in their challenges to the advertising programs under 
these Orders, petitioners must prove that the “transcript of testimony and 
exhibits, together with all papers and requests filed in the proceeding," do not 
provide substantial evidence for the Secretary’s decisions. 5 U.S.C. § 556(e). 
In applying that standard, the “focal point for judicial review should be the 
administrative record already in existence, not some new record made initially 
in the reviewing court." Camp v. Pitts, 411 U.S. 138, 142 (1973). See § III, 
supra. 

However, petitioners failed to address the appropriate formal rulemaking 
records before the Secretary. No challenge to the formal rulemaking records 
is included in their Amended Petition. Then, in their post-hearing reply brief, 
petitioners merely make the conclusory assertion that "the Secretary of 
Agriculture failed to measure up to his obligation for reasoned decisionmaking 
in initially establishing regulations for the imposition of forced ‘generic’ 
advertising assessments on the tree fruit industry" (Petitioners’ Brief filed 
July 5, 1990, at 19), with no analysis of the records whatsoever. Indeed, 
petitioners totally ignore the extensive formal records available. Petitioners 
did not put any evidence presented at the formal rulemaking proceedings of 
1966, 1971 and 1976 into this case. Yet, in their post-hearing briefs, they 
claim to be challenging the rulemaking records. Petitioners cite only the 
Recommended Decision involving plums, and then they fail to address it 
whatsoever. Petitioners then mistakenly cite the Recommended Decision 
involving production research for nectarines (not paid advertising), and cite 
nothing at all involving the formal rulemaking implementing paid advertising 
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for peaches. Such a challenge to the records falls far short of meeting 
petitioners’ burden of proof. Since petitioners did not put the formal 
rulemaking records underlying the Orders’ advertising provisions into evidence 
in this proceeding, it must be presumed that substantial evidence supports the 
Order provisions at issue here. § III, supra. 


2. Petitioners’ Contention That the Approval of Promotional 
Budgets Under Marketing Orders 916 and 917 Has Been in 
Violation of the APA Is Without Merit. 


According to petitioners, Marketing Orders 916 and 917 require the 
Secretary to conduct notice-and-comment rulemaking procedures each year 
in order to implement advertising programs. A review of the Orders and the 
formal rulemaking records shows this to be incorrect. The formal rulemaking 
records provide the legal basis for the manner in which the advertising 
budgets are to be determined. For example, the Secretary’s decision as to 
nectarines states that "the anticipated expenses of advertising and promotion 
should be included in the budget of expenses submitted to the Secretary for 
his approval" (31 Fed. Reg. 5635, 5636 (1966); 31 Fed. Reg. 6871 (1966)). 
Both Marketing Orders require that the expenses of "marketing promotion 
including paid advertising" be paid by the assessments collected from handlers, 
as their pro rata share of the Committees’ yearly budgets (7 C.F.R. §§ 916.41, 
.45, 917.37, .39). It is presumed, until proven contrary, that substantial 
evidence in the hearing records supports those provisions (§ III, supra). 

According to the formal rulemaking records and the Orders, the 
Committees are required to include their proposed advertising expenditures 
to the Secretary with their proposed budget of their anticipated expenses for 
each fiscal year. See 31 Fed. Reg. 5635, 5636 (1966); 31 Fed. Reg. 6871 
(1966) (7 C.F.R. §§ 916.31(c), .41, .45, 917.35(f), .37, .39). At that time, the 
Secretary may approve or disapprove of the proposed expenditures. The 
Secretary may adopt the proposed expenditures, he may reject portions of the 
recommended expenditures, or he may reject all advertising expenditures for 
that year, just as he may do with any expenditure in the Committees’ proposed 
budgets. The desirability of allowing the Committees to propose advertising 
expenditures was determined through the formal rulemaking procedures of 
1966, 1971 and 1976, as described above in § XI(B). If the Secretary wishes 
to reconsider the desirability of allowing for proposals for paid advertising 
under the Orders, he may conduct further formal rulemaking. Indeed, 
petitioners may petition the Secretary to conduct such formal rulemaking 
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hearings. However, petitioners’ contention that the Marketing Orders require 
additional notice-and-comment rulemaking regarding the desirability of an 
advertising program every fiscal year is clearly disproved by examination of the 
formal rulemaking records, which petitioners have not introduced or 
challenged. 

The Secretary’s approval of the Committees’ budgets is not subject to 
rulemaking at all, but is a matter left to the discretion of the Secretary. The 
ALJ expressly stated that view in her Initial Decision in Wileman I, and I 
agreed with, and adopted, those legal views in my Decision in Wileman I, 49 
Agric. Dec. at 783-96, slip op. at 76-88. Res judicata applies here (claim 
preclusion as to 1984-87 seasons, issue preclusion as to other seasons) (see 
§ IV, supra). 

As shown at the oral hearing in this case, the Secretary approved the 
proposed advertising budgets of the Committees only after review of 
voluminous documents submitted by the Committees regarding the proposed 
advertising to be conducted under the Orders. The Secretary approves the 
advertising expenditures each season based on review of various documents 
such as: California Summer Fruit Field Staff Bulletins providing weekly 
updates of successes and other information regarding promotional activities 
(Ex. 297(G)-(P)); minutes of promotional subcommittee meetings, export 
subcommittee meetings, economic subcommittee meetings (Ex. 297(W)-(Z)); 
research reports (Ex. 297(T), (U), (V), (BB)); and proposed budgets (See e.g., 
Ex. 297(BB) and (CC)). Thus, through examination of Exhibit 297, it can be 
seen that the Secretary has approved the advertising and research budget each 
year, including 1988, only after examination of voluminous reports, proposals 
and budgets. 

Furthermore, the approval of the budget is left to the discretion of the 
Secretary, and the Secretary is not required to engage in rulemaking every 
season regarding the desirability of the advertising programs. Rather, based 
on the authority of the formal rulemaking records implementing the programs, 
the Secretary has the authority to approve advertising expenditures proposed 
by the Committees in their yearly budget. See Wileman I, 49 Agric. Dec. at 
793-95, slip op. at 85-86. 

Since deciding Wileman I, on further consideration of the legal 
requirements as to the necessity for publishing assessment rates (as 
distinguished from the budget determinations) in a regulation, I have 
concluded that there is no requirement even that the assessment rates be 
published in a regulation. In Jn re Saulsbury Orchards & Almond Processing, 
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Inc., 50 Agric. Dec. 23, 170, slip op. at 166 (1991), appeal docketed, No. 
CV-F-91-064 REC (E.D. Cal. Feb. 8, 1991), I stated: 


In addition, after considering petitioners’ argument as to 
retroactivity, it is no longer my view that the assessment rate must be 
included in a regulation. In Wileman I, quoted above in § V, I adopt 
the view of the ALJ in that case that, even though the approval of the 
budget by the Secretary does not have to be accomplished by 
rulemaking, the levy of an assessment must be done by means of a 
regulation. However, there is nothing in the Agricultural Marketing 
Agreement Act of 1937 that requires that a handler’s assessment 
obligations be set forth in a regulation (see 7 U.S.C. §§ 608c(6)(I), 
610(b)(2)(ii-(iii)). Since the Order, published in the Federal Register 
after a formal rulemaking hearing, expressly requires handlers to pay 
their pro rata share of expenses approved by the Secretary, and 
expressly authorizes retroactive assessment determinations (7 C.F.R. §§ 
981.80, .81), it is my present view that the Secretary could notify 
handlers by personal notice or otherwise of their assessment 
obligations, without issuing a regulation. 


I further held in Saulsbury that if notice-and-comment rulemaking were 
required, the appropriate remedy would be to let the Secretary now engage 


in notice-and-comment rulemaking for each year, stating (50 Agric. Dec. at 
153-55, slip op. at 148-52): 


Even if the Secretary’s failure to engage in notice-and-comment 
rulemaking with respect to the assessment rates for the 1980-81 
through the 1986-87 crop years were error (which is not the case), the 
appropriate remedy would be to remand the matter to the Secretary, 
so that the Secretary could now engage in notice-and-comment 
rulemaking with respect to each crop year, and retrospectively establish 
the appropriate assessment rate for each year, upon the basis of the 
comments received (see § I, Additional Conclusions by the Judicial 
Officer, excerpt from Wileman I). It would be a drastic and 
unconscionable remedy to completely invalidate the assessment rates 
for 7 years, and hold that, as a result of the Secretary’s failure to 
comply with the notice and comment provisions, handlers were not 
obligated to pay any assessments for those 7 years. 
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The expenses for those 7 years have already been incurred on the 
basis of the Order and the regulations. There is no ready source of 
funds to repay all the handlers who would be entitled to repayment, 
under a holding that the assessments were invalid, with no opportunity 
to correct the mistake. The assessment rates for the 7 years produced 
approximately 72.3 million dollars (RX 94, 96, 103, 106, 110, 115, 119). 
If petitioners are entitled to a repayment of their assessments (or to be 
relieved from the obligation to pay any assessments not already paid), 
every other handler regulated by the Order may be entitled to the same 
relief. The Secretary would certainly have to consider whether he 
should voluntarily repay the assessments to all handlers for all or some 
of the years involved. There is no statute of limitations applicable to 
the filing of a § 8c(15)(A) proceeding by any almond handler regulated 
by the Order. Unless laches were held to be applicable to some of the 
earlier years (as to petitioners and other handlers), all other handlers 
could still file § 8c(15)(A) proceedings as to this same issue.” Even in 
the absence of such § 8c(15)(A) petitions, the Secretary would have to 
consider whether he should voluntarily reimburse all other handlers for 
all or some of the years. 


In my view, laches should apply to any assessment obligation as to 


which a § 8c(15)(A) petition is not filed within 2 years after the 
Secretary’s issuance of the assessment rule. Cf. 7 C.F.R. § 1000.6 
(providing 2-year period for the termination of obligations under milk 
marketing orders). 


If the Secretary were to determine that other handlers should be 
reimbursed for all or part of the assessment obligations during the 7 
years, the only source of funds would be through an increase in the 
Board’s budget for the year in which repayments are to be made. That 
is, handlers in the repayment year would pay an assessment rate that 
would provide funds not only for the current year but for the 7 years 
involved in this case. Instead of the typical assessment rate of about 
2.8¢ per pound, the assessment rate for the repayment year would be 
about eight times that amount, or 22.4¢ per pound (2.8 x 8 = 22.4). 
If all handlers in the repayment year handled the same proportionate 
part of the almond crop as they did during the 7 years involved here, 
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each handler would merely be providing sufficient money to the Board 
to repay himself. Any handler whose proportionate part of the total 
crop was greater during the repayment year than during the 7 years 
involved here would pay more than he received as reimbursement. 
Any handler who received repayment for those 7 years who was no 
longer in business (and would, therefore, pay no part of the repayment- 
year’s budget), or whose proportionate part of the almond crop in the 
repayment year was less than during those 7 years, would receive more 
than he paid to the Board. 


The effect of increasing the repayment year’s assessment rate to 
approximately 22.4¢ per pound would have to be carefully considered 
by the Secretary. Could this rate be passed on to producers, or to the 
buyers? If so, what would it do to producers or to the demand for 
almonds? If it could not be passed on, could the handlers afford to 
pay such an assessment rate, even though most, if not all, of the 
handlers, would be getting a substantial part of it back from the Board? 
Until the possibility of an extraordinary expense budget to repay 
handlers’ assessment monies is ended, will handlers be able to sell their 
businesses to others? Could the Secretary now lawfully establish a 
statute of limitations, that would cut off the existing rights of handlers 
who paid assessment obligations during the period involved here, 


without giving them a reasonable opportunity to file a § 8c(15)(A) 
proceeding? 


The difficulties that would be presented, if the failure to engage in 
notice-and-comment rulemaking required complete invalidation of the 
assessment rates for the 7 years in question, strongly support the 
remedy of permitting the Secretary to correct his error by retrospective 
rulemaking, through engaging in notice-and-comment rulemaking as to 
these 7 years at this time, and issuing the retrospective assessment rates 
that he would have issued, based on all of the knowledge gained 
through the notice-and-comment rulemaking proceedings. 


Another reason supporting the retrospective rulemaking approach 
is the fact that the failure to engage in notice-and-comment 
rulemaking, if it were required by the APA, is a technicality that is not 
likely to produce any new information not known to the Secretary 
through the public-meeting approach and Committee-and-Board- 
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meeting approach now followed under the program. The regulated 
industry is relatively small (there are just over 100 handlers) and highly 
knowledgeable as to the public meetings and other means that are 
employed to acquaint the Secretary with all of the facts influencing his 
ultimate decisions. The same things happen each year at about the 
same time, and they are widely publicized in industry circles. 
Furthermore, the assessment rate does not change drastically from year 
to year, absent some significant program change. For example, in the 
7 years involved here, the assessment rates were 2.8¢, 2.85¢, 2.85¢, 
2.85¢, 2.78¢, 2.7¢, and 2.6¢, all "less any amount credited pursuant to 
§ 981.41 but not to exceed 2.5¢ per pound." (The creditable 
assessment figure of 2.5¢ per pound did not change at all during the 7 
years.) Considering all of the information available to the Secretary 
from industry meetings and Board and Committee recommendations, 
it is not realistic to believe that the Secretary would have changed the 
assessment rate, including the creditable portion thereof, if notice-and- 
comment rulemaking had been engaged in. But if it is held that the 
Secretary’s failure to engage in notice-and-comment rulemaking was 
fatal error, the only reasonable remedy is to remand the proceeding so 
that the Secretary can retrospectively issue the appropriate assessment 
rates for those 7 years based upon the knowledge derived from the new 
notice-and-comment rulemaking. If a reviewing court should disagree 


with this view, consideration should also be given as to whether any 
reimbursement is just and reasonable, considering all of the facts and 
circumstances (see the quotation from Wileman I, set forth in § I of the 
Additional Conclusions by the Judicial Officer). 


3. Petitioners’ Contention That the Formal Rulemaking 
Implementing Paid Advertising Was in Violation of the APA Is 
Without Merit. 


Petitioners, in their post-hearing brief (but not in their Amended Petition, 
which precludes consideration of the issue here (§ II(A)), make the erroneous 
challenge that the formal rulemaking records, on the basis of which the 
Orders were amended to authorize advertising programs for plums and 
nectarines, “allowed only a 10-day notice and comment period, clearly, a 
violation of the Administrative Procedure Act" (Petitioners’ Brief filed July 5, 
1990, at 22). Petitioners apparently confused the formal and informal 
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rulemaking procedures. All of petitioners’ case citations in support of this 
argument refer to informal rulemaking. 

As an initial matter, the APA does not require a 30-day notice and 
comment period for any rulemaking. (See § XII(B), infra). As stated above 
in § XI(C)(1), the formal rulemaking conducted to implement the advertising 
programs under the Orders was subject to the provisions of §§ 556 and 557 
of the APA. (Informal rulemaking proceedings are governed by 5 U.S.C. § 
553). Section 557 states that the parties are entitled to a “reasonable 
opportunity" to submit, for the consideration of agency employees, "exceptions 
to the decisions or recommended decisions of subordinate employees or to 
tentative agency decisions" (5 U.S.C. § 557(c)). Thus, there is a requirement 
for a reasonable opportunity for parties to submit written exceptions to the 
Secretary's Recommended Decision. Such opportunity was provided in every 
instance regarding the formal rulemaking proceedings implementing the 
advertising programs under these Orders. 36 Fed. Reg. 8735 (1971); 31 Fed. 
Reg. 5635 (1966) (See Wileman I, 49 Agric. Dec. at 794-95, slip op. at 
86-87).% Thus, petitioners’ claims are without merit. 


4. Petitioners’ Contention That the Secretary Should Have 
Considered Allowing for Advertising "Credits". Under the 
Promotional Programs for Peaches, Plums and Nectarines Is 
Without Merit. 


Petitioners complain that the Secretary has not considered whether credits 
should be allowed from mandatory advertising assessment programs for direct 
expenditures for specific brand name advertising. (Petitioners’ Brief filed 
July 5, 1990, at 19-20, 88). However, the Secretary of Agriculture is not 
authorized by the AMAA to implement an advertising program for peaches, 
plums or nectarines that includes “advertising credits.". The AMAA provides 
an exclusive list of those commodities regulated by Marketing Orders that may 
include advertising credits in their promotional programs. Only Marketing 
Orders regulating “almonds, filberts (otherwise known as hazel nuts), raisins, 
walnuts, olives, and Florida Indian River grapefruit may provide for crediting 
the pro rata expense assessment obligations of a handler with all or any 


®As shown in Wileman I, 49 Agric. Dec. at 794-95, slip op. at 86-87, the 10 days allowed for 
filing exceptions to the Recommended Decisions was after 2 weeks in one case, and several 
weeks in the other, had been allowed for filing post-hearing briefs. 
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portion of his direct expenditures for such marketing promotion including paid 
advertising as may be authorized by the order" (7 U.S.C. § 608c(6)(I)). 
Unless Congress amends the AMAA, the Secretary of Agriculture cannot 
consider a "credit" advertising program for peaches, plums and nectarines. 


5. Petitioners’ Contention That the Secretary Did Not Consider 
Alternatives Is Without Merit. 


Petitioners complain that the Secretary did not consider "viable 
alternatives." (See Petitioners’ Brief filed July 5, 1990, at 21-24). But the 
petitioners have not shown what alternatives may have been before the 
Secretary at the formal hearings. As discussed above, the Secretary must base 
his decisions exclusively on the records before him. However, petitioners do 
not cite alternatives placed before the Secretary at the rulemaking 
proceedings. 

In Farmer’s Union Cent. Exch., Inc. v. Federal Energy Regulatory Comm’n, 
734 F.2d 1486, 1511 n. 54 (D.C. Cir.), cert. denied, 469 U.S. 1034 (1984), the 
court observed that the duty to consider alternatives extends only to 
"significant and viable" alternatives, not to "every alternative device and 
thought conceivable by the mind of man" (quoting Vermont Yankee Nuclear 
Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 551 
(1978)). In City of Brookings Mun. Tele. Co., v. FCC, 822 F.2d 1153, 1169 
(D.C. Cir. 1987), the court held that agencies are required to consider 
significant, proposed, alternatives. The court found in that case that a 
“proposed alternative was ‘certainly significant," and that "[i]t was also 
sufficiently ‘obvious’ to warrant the Commission’s attention.” Jd. (emphasis 
added). Furthermore, "not only was [the proposal] prominently featured in 
[a] submission, it was discussed further . . . by . . . two [parties]." Id. 
Petitioners cite no proposals or alternatives placed before the Secretary in any 
rulemaking challenged herein. Thus, petitioners’ challenges in this regard are 
without merit. 

In addition, as stated above (§ XI(C)(2)), the Secretary is not required to 
engage in rulemaking each year to consider the budgets relating to advertising 
programs, including whether there should be any advertising expenditures. 
The formal promulgation rulemaking records, which are not challenged by 
petitioners, are sufficient, in this respect, under the AMAA and the Orders. 
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6. Petitioners’ Contention That the Record Is Devoid of 
Consideration as to the Benefits of the Promotional Programs 
Is Without Merit. 


Petitioners argue that the record is devoid of consideration as to the 
benefits of advertising, appropriate formats for advertising and costs of 
advertising. Petitioners, however, fail to challenge the appropriate formal 
rulemaking records. The formal rulemaking records discuss these issues at 
length. See e.g., 41 Fed. Reg. 14,375, 14,376-77 (1976); 31 Fed. Reg. 5635, 
5636 (1966). Petitioners make no attempt to examine these records, which 
include transcripts of the oral hearings cited therein. Therefore, petitioners’ 
contention that there is no evidence that the Secretary considered the issues 
surrounding the programs is rejected. 

The Secretary’s decision to implement advertising programs for these 
commodities, and the manner in which he determines the advertising budget, 
is supported by formal rulemaking records unchallenged in this proceeding. 
Furthermore, it is evident that petitioners’ claims stem from a disagreement 
regarding the type of programs that should be administered, how the budget 
for the programs should be determined, and the type of programs that would 
be most efficacious. However, these are inappropriate challenges in a § 
8c15(A) proceeding. Petitioners’ sole remedy lies in petitioning the Secretary 
for a rulemaking hearing to amend the Orders. Sequoia, 47 Agric. Dec. at 99, 
slip op. at 118. Petitioners’ claims are without merit and it seeks its remedy 
in the wrong forum. 

Furthermore, the Secretary’s decision to approve the advertising budgets 
each season can hardly be considered lacking in depth, or as arbitrary or 
capricious. As discussed above (§ XI(C)(2)), the decision to approve the 
advertising budgets was based on a review of thousands of documents 
provided from the field. See Ex. 297. 


D. The ALJ’s Conclusions as to the Promotional Programs Are 
Erroneous. 


The ALJ’s Initial Decision ignores, without comment, most of the 
contentions of petitioners, as outlined above. Further, the ALJ does not 
examine in any detail the formal rulemaking documents, or the records 
therefor, establishing the promotional and advertising programs in the 
Marketing Orders. The ALJ appears to conclude, without any cited authority, 
that the formal rulemaking never anticipated the size of the budgets today, or 
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that office space and equipment would be rented from the Tree Fruit Reserve 
(Initial Decision at 285, 295). She appears to be of the view that each year 
the Secretary must conduct notice-and-comment rulemaking for the 
Committees’ budget approval. However, I adhere to the view expressed by 
the ALJ in Wileman I, and in my Decision in Wileman I (49 Agric. Dec. at 
783-96, slip op. at 76-88), that the budget approval process is not subject to 
notice-and-comment rulemaking. 

The ALJ does not accept as adequate Exhibit 297, which is the material 
upon which the Secretary’s budget approvals since 1980 were based. First, she 
states that it contains no comprehensive study of the effects of advertising on 
sales (Initial Decision at 297). While it appears there are many documents 
before the Secretary reflecting such effects (e.g., Ex. 297(T), (U), (V)), this 
in fact is a formal rulemaking question as to whether advertising should be 
authorized as a desirable expense. To the extent it is a yearly budget approval 
inquiry, it is within the Secretary’s discretion, and does not require notice-and- 
comment rulemaking. The ALJ also suggests that Exhibit 297 must be faulty 
since most of the material was supplied by the Committees (Initial Decision 
at 297). However, it is not even claimed by petitioners that there is any 
evidence that the material is untrue, unrepresentative, or unreliable. Finally, 
the ALJ suggests that there is no indication that the material in Exhibit 297 
was ever reviewed by the Secretary personally, or by anyone in the 
Department (Initial Decision at 304). However, there is no requirement that 
the Secretary of Agriculture personally review every budget item for the 
Department or its Marketing Order Committees. Furthermore, Exhibit 297 
was stipulated into evidence by the parties as the material that was reviewed 
by the Department in its budget approval process. It is not for the ALJ to 
create an issue where the parties have agreed there is none.” 

The remainder of the ALJ’s Initial Decision regarding the promotion 
regulations involves the issue of retroactivity, which is discussed in § XII(D), 
infra. 


XII. The 1988 and 1989 Assessment Regulations Issued Under 
Marketing Orders 916 and 917 Are in Accordance With Law. 


*The ALJ suggests that since only certain varieties of fruit are advertised, there is "[b]y 
admission," no benefit to other sellers (Initial Decision at 298). Respondent made no such 
admission, and the record supports the view that advertising of one variety gives a residual 
benefit to other varieties (Ex. 297). 
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A. The 1988 and 1989 Assessment Regulations Provided a Substantial 
Basis and Purpose Statement, in Accordance With the APA. 


Petitioners admit that, "[iJn rulemaking, an agency is not required to supply 
specific and detailed findings and conclusions, but it is required to incorporate 
in the rules a concise general statement of its basis and purpose," citing 
American Medical Ass’n v. Mathews, 429 F. Supp. 1179, 1204 (N.D. Ill. 1977). 
See Petitioners’ Brief filed July 5, 1990, at 30. That is precisely what the 
Secretary did in the regulations establishing assessment rates for 1988 and 
1989. 

In their assertion that the Secretary failed to provide a "basis and purpose" 
statement in the 1988 assessment regulations, petitioners misstate the facts 
and show a misunderstanding of the purpose of the regulations. The 
regulations which petitioners are challenging (53 Fed. Reg. 27,151 (1988)) 
establish the assessment rate which must be paid by each handler of peaches, 
plums, and nectarines for all expenses incurred under the Orders. As the 
Orders for peaches and plums states (7 C.F.R § 917.37(b)): 


(b) The Secretary shall fix the respective rate of assessment which 
handlers shall pay with respect to each fruit during each fiscal period 
in an amount designed to secure sufficient funds to cover the respective 
expenses which may be incurred during such period. At any time 
during or after the fiscal period, the Secretary may increase the rates 
of assessment in order to secure funds to cover any later findings by 
the Secretary relative to such expenses, and such increase shall apply 
to all fruit shipped during the fiscal period. 


The regulations challenged are the fulfillment of the Secretary’s duty to 
determine the pro rata share that must be paid by each handler to cover the 
expenses to be incurred under the Orders for that season. The purpose of the 
assessment regulations is not, as petitioners contend, to review the pros and 
cons of the advertising programs that have been established under these 


*The Secretary supplied an adequate "basis and purpose" statement for 1980-87 as well. 
However, all challenges to the 1984-87 assessments are resolved in Wileman I (see § IV, supra). 


*A similar provision is found in the Marketing Order regulating nectarines. See 7 C.F.R. 
§ 916.41(b). 
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Orders through formal rulemaking. (See § XI(B), supra, and Wileman I, 49 
Agric. Dec. at 792-94, slip op. at 84-86). 

Petitioners’ claim, that "[t]here was no statement whatsoever, let alone a 
detailed statement, and nothing to show how much of the assessments . . . was 
earmarked to be utilized for advertising, promotion, [and] production 
research" (Petitioners’ Brief filed July 5, 1990, at 32), is not true. The final 
rule states (53 Fed. Reg. 27,151, 27,152 (1988) (emphasis added)): 


Each marketing order requires that the assessment rate for a 
particular fiscal year shall apply to all assessable commodities handled 
from the beginning of such year. An annual budget of expenses is 
prepared by each administrative committee and submitted to the U.S. 
Department of Agriculture for approval. The members of the 
committees are primarily handlers and producers of the regulated 
commodities. They are familiar with the committees’ needs and with 
the costs for goods, services, and personnel in their local areas and are 
thus in a position to formulate appropriate budgets. The budgets are 
formulated and discussed in public meetings. Thus, all directly affected 
persons have an opportunity to participate and provide input. 


The assessment rate recommended by each committee is derived by 


dividing anticipated expenses by expected shipments of the commodity. 
Because that rate is applied to actual shipments, it must be established 
at a rate which will produce sufficient income to pay the committees’ 
expected expenses. . . . 


The Nectarine Administrative Committee met on May 5, 1988, and 
unanimously recommended 1988-89 marketing order expenditures of 
$3,123,908 and an assessment rate of $0.18 per No. 22D standard lug 
box (package) of fresh nectarines. For comparison, 1987-88 fiscal year 
budgeted expenditures were $2,844,417 and the assessment rate was 
$0.16 per package. Major expenditures categories in the 1988-89 
budget are $1,801,886 for market development” and $867,000 for 


“Petitioners state in their brief filed July 5, 1990, at 33, that the "Secretary never referred 
to ‘promotion’ or ‘advertising’ in the regulations or in his ‘Supplementary Information.” 
However, the Order provisions establishing the authority for "promotion" and "advertising" is 
titled "Marketing research and development” (7 C.F.R. § 916.45 (nectarines)) and "Production 
research, market research and development" (7 C.F.R. § 917.39 (plums and peaches)). The 
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inspection, with most of the remainder for program administration. 
Total income for 1988-89 is expected to amount to $3,132,900 based on 
shipments of 17,405,000 packages of fresh nectarines, $20,000 from the 
California Department of Food and Agriculture and $21,000 from other 
sources such as interest earned on the reserve fund. Committee 
reserves are within limits authorized under the program. 


The Plum Commodity Committee met on May 4, 1988, and 
unanimously recommended 1988-89 marketing order expenditures of 
$3,510,878 and an assessment rate of $0.19 per No. 22D standard lug 
box (package) of fresh plums. For comparison, 1987-88 fiscal year 
budgeted expenditures were $3,125,626 and the assessment rate was 
$0.19 per package. Major expenditure categories in the 1988-89 budget 
are $1,971,459 for market development and $1,085,960 for inspection, 
with most of the remainder for program administration. Total income 
for 1988-89 is expected to amount to $3,508,030 including assessment 
income of $3,465,030 based on shipments of 18,237,000 packages of 
fresh plums, $20,000 from the California Department of Food and 
Agriculture, and $23,000 from other sources such as interest earned on 
the reserve fund.... Reserves are within the maximum amounts 
authorized under the program. 


The Peach Commodity Committee met on May 5, 1988, and 
recommended, by a 12-1 vote, 1988-89 marketing order expenditures 
of $2,562,089 and an assessment rate of $0.18 per No. 22D standard lug 
box (package) of fresh peaches. For comparison, 1987-88 fiscal year 
budgeted expenditures were $2,409,180 and the assessment rate was 
$0.16 per package. Major expenditure categories in the 1988-89 budget 
are $1,280,435 for market development and $896,000 for inspection, with 
most of the remainder for program administration. Total income for 
1988-89 is expected to amount to $2,590,980 including assessment 
income of $2,553,480 based on shipments of 14,186,000 packages of 
fresh peaches, $20,000 from the California Department of Food and 
Agriculture, and $17,500 from other sources such as interest earned on 
the reserve fund. Additional estimated income includes $20,000 from 


provisions show that "market development" constitutes “any form of marketing promotion 
including paid advertising.” 
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the USDA’s Foreign Agricultural Service for export matching funds. 
Reserves are within the maximum amounts authorized under the 
program. 


While this section will impose some additional costs on handlers, 
the costs are in the form of uniform assessments on all handlers. Some 
of the additional costs may be passed on to producers. However, these 
costs will be significantly offset by the benefits derived from the 
operation of the marketing orders... . 


A proposed rule regarding this action was issued on June 16, 1988, 
and published in the Federal Register (53 FR [23,244], June 21, 1988). 
That document provided that interested persons could file comments 
through July 1, 1988. No comments were received. 


Based on the foregoing, it is found that the specified expenses are 
reasonable and likely to be incurred, and that such expenses, 
assessment rates, and operating reserves will tend to effectuate the 
declared policy of the Act. 


Thus, the Secretary provided the requisite information in the final rule 
explaining the manner in which assessments rates are determined and to what 
use they are put in accordance with the APA "basis and purpose" statement 
requirement of 5 U.S.C. § 553(c). The Secretary’s statement easily survives 
the requirement that the agency incorporate a general statement providing the 
legal and factual framework underlying the agency’s decision. American 
Standard, Inc. v. United States, 602 F.2d 256, 268-69 (Ct. Cl. 1979); Automotive 
Parts & Accessories Ass’n v. Boyd, 407 F.2d 330, 337-38 (D.C. Cir. 1968). 


B. The 1988 and 1989 Assessment Regulations Provided Opportunity 
for Public Comment, in Accordance With the APA. 


The assessment regulations, as promulgated by the Secretary in the 1988 
and 1989 seasons, allowing for a 10-day comment period, is wholly in 
accordance with the APA. Contrary to petitioners’ assertions (e.g., 
Petitioners’ Brief filed July 5, 1990, at 33-47), the APA does not require a 30- 
day comment period. Petitioners have apparently confused the requirement 





WILEMAN BROS., et al. 1285 
50 Agric. Dec. 1165 


that a rule not become effective for 30 days after its publication unless good 
cause can be shown (5 U.S.C. § 553(d)), with the public comment requirement 
(5 U.S.C. § 553(c)). The APA states (5 U.S.C. § 553(c)): 


(c) After notice required by this section, the agency shall give 
interested persons an opportunity to participate in the rule making 
through submission of written data, views, or arguments with or 
without opportunity for oral presentation. 


Nowhere does the APA require a 30-day comment period. Nor does the 
APA require an agency to show "good cause” as to why less than a 30-day 
comment period is provided. The "good cause" exception petitioners cite, 5 
U.S.C. § 553(b)(3)(B), is to be used when the Secretary determines that no 
notice and public procedure should be afforded because “notice and public 
procedure thereon are unnecessary, or contrary to the public interest." 

As explained in Phillips Petroleum Co. v. EPA, 803 F.2d 545 (10th Cir. 
1986), "[t]his opportunity to participate is all that the APA requires. There is 
no requirement concerning how many days the [agency] must allow for 
comment... ." Jd. at 559. Thus, the Secretary is not required to provide a 
30-day public comment period. 

The Secretary, in the case of the 1988 and 1989 regulations, provided a 10- 
day comment period. For example, the assessment rates for peaches, plums, 
and nectarines shipped in the 1988 harvest were proposed at 53 Fed. Reg. 
23,243, 23,244 (1988), with a request for comments. No comments were 
received. A 10-day comment period was sufficient because "[t]he budgets are 
formulated and discussed in public meetings. Thus, all directly affected 
persons have an opportunity to participate and provide input" (53 Fed. Reg. 
27,151, 27,152 (1988)). Furthermore, the Marketing Orders specify (7 C.F.R. 
§§ 916.31, .41, 917.35, 37), as provided in the AMAA (7US.C. § 
610(b)(2)(ii)), based on unchallenged rulemaking records (see § XI(B), supra), 
that the assessment rates be determined by a mathematical calculation 
dividing the total anticipated expenses by the anticipated shipments. The 
strictures of the AMAA, along with the requirements under the Marketing 
Orders, require that the assessment rates be the result of a mathematical 
calculation. (See Wileman I, 49 Agric. Dec. at 783-96, slip op. at 76-88). 
Thus, as determined by the Secretary, a lengthy comment period is 
unnecessary. 

The petitioners also cite Departmental Regulation 1512-1 in support of 
their incorrect assertion that a 30-day comment period is required 





1286 AGRICULTURAL MARKETING AGREEMENT ACT 


(Petitioners’ Brief filed July 5, 1990, at 34). Departmental Regulation 1512-1 
is a directive issued to “enhance the goal of regulatory reform, to impose the 
least burden of regulation on the public and to assure implementation of cost- 
effective regulations which are consistent with statutory requirements and 
policy objectives." Id. at 1. It was intended "only to improve the internal 
management of the Department and is not intended to create any right or 
benefit, substantive or procedural, enforceable at law by a party against the 
Department, its agencies, its officers or employees or any other person." Id. 
There is no right to be derived from this internal directive on which 
petitioners may rely. See Brennan v. Ace Hardware Corp., 495 F.2d 368, 
375-76 (8th Cir. 1974). Furthermore, the Departmental Regulation is merely 
a nonbinding recommendation for 30-day comment periods for proposed 
rules. It provides no requirement for one. 

Moreover, petitioners’ attempt to burden the Department with rulemaking 
requirements beyond the strictures of the APA is in direct conflict with the 
Court’s ruling in Vermont Yankee, 435 U.S. at 546, that "Congress intended 
that the discretion of the agencies and not that of the courts be exercised in 
determining when extra procedural devices should be employed." As 
recognized by the court in Phillips Petroleum, supra, "[t}o impose upon the 
agency more stringent procedural requirements, absent extraordinary 
circumstances, would clearly violate the Supreme Court’s holding in Vermont 
Yankee that the formulation of procedure is to be basically left within the 
discretion of the agencies to which Congress has confined the responsibility 
for substantive judgments." Phillips Petroleum, 803 F.2d at 559; citing Vermont 
Yankee, 435 US. at 524. 

Neither the APA nor the Departmental Regulations requires the agency 
to provide a 30-day comment period. In addition, as I recently stated in Jn re 
Saulsbury Orchards & Almond Processing, Inc., 50 Agric. Dec. 23, 170, slip op. 
at 166 (1991), appeal docketed, No. CV-F-91-064 REC (E.D. Cal. Feb. 8, 
1991), it is my view that a regulation is not even necessary to set the yearly 
assessment rates, since the Marketing Orders require handlers to pay their pro 
rata share of expenses approved by the Secretary (§ XI(C)(2), supra). Clearly 
the Secretary provided a comment period which allowed a reasonable time 
period for public participation under the circumstances.” 


*Petitioners mention the fact that the Secretary’s Federal Register discussion of the 1988 
assessment regulations refers to “economic impact on . . . small entities," and not the economic 
impact of the regulations on large entities (Petitioners’ Brief filed July 5, 1990, at 48-49). 
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C. The 1988 and 1989 Assessment Regulations Provided Good Cause 
as to Why the Regulations Were Not Postponed for 30 Days After 
Their Adoption, in Accordance With the APA. 


Petitioners’ misunderstanding of the APA apparently led them to challenge 
the sufficiency of the Secretary’s "good cause" finding as though such finding 
related to the comment period (see Petitioners Brief filed July 5, 1990, at 
33-47). However, the finding related to requirements under § 553(d) of the 
APA, not the "comment" requirements of § 553(c) (see § XII(B), supra). 
Nonetheless, the Secretary did indeed comply with the requirements of 
§ 553(d). The APA states (5 U.S.C. § 553(d)): 


(d) The required publication or service of a substantive rule shall 
be made not less than 30 days before its effective date except— 


(3) as otherwise provided by the agency for good cause found 
and published with the rule. 


The Secretary provided such a good cause exception in the assessment 
regulations (53 Fed. Reg. 27,151, 27,152 (1988)): 


Approval of the expenses, assessment rates, and operating reserves 
should be expedited because the committees need to have sufficient 
funds to pay their expenses which are incurred on a continuous basis. 
In addition, handlers are aware of this action which was recommended 
by the committees at public meetings. Therefore, the Secretary also 
finds that good cause exists for not postponing the effective date of this 
action until 30 days after publication in the Federal Register (5 U.S.C. 
§ 553). 


Thus, the Secretary explained in the Federal Register why he had good 
cause to determine that the assessment regulations should not be postponed 


However, the Regulatory Flexibility Act, 5 U.S.C. §§ 601-612, requires that when an agency 
promulgates a rule, “[s]uch analysis shall describe the impact of the proposed rule on small 
entities." 5 U.S.C. § 603(a). Agency actions regarding compliance with this Act are not subject 
to judicial review. 5 U.S.C. § 611. 
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for 30 days after publication in the Federal Register, in fulfillment of the APA 
requirement. 

The requirements placed on the Secretary under the AMAA (7 U.S.C. § 
610(b)(2)(ii)), as well as under the Order provisions (7 C.F.R. §§ 916.31(c), 
917.35(f)), require that the assessment rates be determined after the fiscal 
period has begun, thus placing the Secretary in the position of requiring that 
the assessment rates become effective without a 30-day postponement. The 
Secretary cannot determine the appropriate assessment rates until after he has 
approved the budget for the fiscal year, because the assessment rates are 
merely each handler’s pro rata share of the budget (7 C.F.R. §§ 916.31(c), .41, 
45, 917.35(f), .37, .39). The Committees are required to submit to the 
Secretary a budget of their anticipated expenses “after the beginning of each 
fiscal" period or year (7 C.F.R. §§ 916.31(c), 917.35(f) (emphasis added)). See 
7 US.C. § 610(b)(2)(ii). Thus, the programs are designed in such a way (on 
the basis of unchallenged rulemaking records, § XI(B), supra) that requires 
the Secretary to expedite the assessment regulations. 


D. The 1988 and 1989 Assessment Regulations Do Not Constitute 
Improper Retroactive Rulemaking. 


Petitioners argue that since the assessment rates are determined and 
promulgated after the start of the season, yet apply to shipments for the entire 
season, the promulgation constitutes impermissible retroactive rulemaking. 
See Petitioners’ Brief filed July 5, 1990, at 258-65. However, the manner in 
which the assessment regulations are promulgated under these Marketing 
Orders does not constitute retroactive rulemaking, nor does it deprive 
petitioners, or any handler regulated under the Marketing Orders, of any 
substantive right. Furthermore, the promulgation procedure does not produce 
undue hardship, and, as discussed above (§ XII(C)), the timing of the 
promulgation of assessments is necessary to the effectuation of the Orders. 
See Portley v. Grossman, 444 U.S. 1311, 1312-13 (1980). 

Determination of assessment rates after the beginning of the season does 
not constitute “retroactive rulemaking." The regulations requiring the 
Secretary to promulgate assessment rates to be paid by all handlers for all 
shipments of fruit regulated each season, 7 C.F.R. §§ 916.41, 917.37, have 
been in place since the initiation of the Orders. The Act and Orders 
specifically provide that each handler shall pay his pro rata share of expenses 
under the Orders through the payment of an assessment rate equalling 
anticipated expenses divided by anticipated shipments (§ XII(B), supra). 
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Those regulated are also on notice that the exact anticipated expenses will be 
submitted to the Secretary by the Committee as soon as practicable after the 
beginning of the fiscal year. 7 C.F.R. §§ 916.31(c), 917.35(f). 

Thus, one of the most disfavored characteristics of retroactive regulation, 
the lack of notice to affected parties, and the reliance by affected parties on 
the previous rule, is not a factor here. NLRB v. Majestic Weaving Co., 355 
F.2d 854, 860 (2d Cir. 1966). Handlers are aware that they will be required 
to pay assessments on all shipments from the beginning of the season. 
Further, the assessments do not become due and payable until after the exact 
assessment rate for the commodity for that season has been announced by the 
Secretary. There is no danger that an assessment regulation will throw 
handlers into noncompliance on the day it is announced because of its early 
effective date. None of the factors making retroactive rulemaking generally 
unfair to the affected parties is present here. See generally 4 K. Davis, 
Administrative Law Treatise, §§ 20:7, 20:8, at 22-30 (2d ed. 1983). 

Justice Scalia’s concurrence in Bowen v. Georgetown Univ. Hosp., 488 U.S. 
204, 216-25 (1988), cited by petitioners (See Petitioners’ Brief filed July 5, 
1990, at 261-63), also reveals that the 1988 assessment regulations are not the 
kind of retroactive rulemaking denounced by the Court in that case. Justice 
Scalia described that practice in Bowen as follows (488 U.S. at 219-20): 


The Treasury Department might prescribe, for example, that for 
purposes of assessing future income tax liability, income from certain 
trusts that has previously been considered nontaxable will be 
taxable—whether those trusts were established before or after the 
effective date of the regulation. That is not retroactivity in the sense 
at issue here, i.e., in the sense of altering the past legal consequences 
of past actions. ... But when the Secretary prescribed such a formula 
for costs reimbursable while the prior rule was in effect, she changed 
the Jaw retroactively, a function not performable by rule under the 
APA. 


The 1988 and 1989 assessment regulations change no law or regulation in 
effect. The provisions of the AMAA have required assessments to be paid for 
the entire season since 1937. The particular rate expires at the end of each 
fiscal year. Thus, there was no change in any existing rate when the 1988 and 
1989 regulations were issued. In short, the assessment regulations are not of 
the type condemned by the courts. It is a procedure designed by Congress 
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and the Secretary (on the basis of unchallenged rulemaking records, § XI(B)) 
to effectuate operation of the Orders.* 

Even if the 1988-89 assessment promulgation could be considered 
“retroactive,” the regulation remains lawful since the AMAA authorizes it. 
Section 10(b)(2) of the AMAA (7 U.S.C. § 610(b)(2)(ii)) specifically requires 
that all handlers pay their pro rata share of the total expenses. Thus, if during 
a specified period, expenses suddenly soared or assessment dollars suddenly 
dropped (perhaps due to a major natural disaster), the Secretary would be 
required by the AMAA to collect a supplemental assessment to cover the 
shortfall, and to collect the supplemental assessment pro rata from all 
handlers, even though some of their shipments during the specified period 
were made prior to the shortfall. 

The identical issue as to retroactive regulations involved here is also 
involved in Jn re Saulsbury Orchards & Almond Processing, Inc., 50 Agric. Dec. 
23, 156-70, slip op. at 152-67 (1991), appeal docketed, No. CV-F-91-064 REC 
(E.D. Cal. Feb. 8, 1991), in which it is held: 


VI. The Rules Imposing the Assessment Rates From 
1980-81 Through 1988-89, Each of Which Was Issued 
after the Handling of Almonds Had Begun for the Crop 
Year, Were Not Invalid Retroactive Regulations. 


The ALJ held that the rules imposing the assessment rates from 
1980-81 through 1988-89, issued after the handling of almonds had 
begun for each crop year, were retroactive in effect and therefore 
invalid. The ALJ concluded (Initial Decision at 74-82): 


[ALJ’s Conclusions Rejected by Judicial Officer] 


Respondent explains in its brief that the Order provides that 
the Board will submit its budget of expenses for the crop year 
starting on July 1, to the Secretary by August 1. 7 C.F.R. § 


“The ALJ states that fruit is not handled until approximately May 15-20 (Initial Decision 
at 286). In fact, fruit subject to assessments is normally shipped as early as mid-April (Ex. 
297(S), Table 13 for peaches, Table 13 for nectarines). The ALJ assumes that no expenditures 
are approved on an individual basis by the Secretary while the entire budget for the year is still 
being reviewed, considered and approved (Initial Decision at 290-91). However, there is no 
evidentiary support for such a conclusion. 
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981.80 (1989). This timetable is necessary in order to permit 
crop estimates which are done in July. The Secretary needs 
time to review the budget and as a result “the assessment 
regulation will normally be enacted with a retroactive effective 
date." (Respondent’s Brief, p. 77) As a result of this statement 
by Respondent, in a Post-Hearing Order, I requested the parties 
to respond to the following question: 


3. In In re Cal-Almond, Inc., 89 AMA Docket No. 
F&V 981-5 and 981-6, Chief Administrative Law Judge, 
Victor W. Palmer, decided that a rulemaking action of 
the Secretary was not in accordance with law since it was 
retroactive. Judge Palmer, quoting Supreme Court 
Justice Kennedy in Bowen v. Georgetown Univ. Hosp., 488 
U.S. 204, 109 S.Ct. 468 (1988), explained that retroactive 
rulemaking is invalid without an express statutory grant 
and that "there is no express' provision for retroactive 
rulemaking in the Agricultural Marketing Agreement 
Act." Should the decision in Jn re Cal-Almond, Inc. be 
applied to the assessment regulations discussed by 
Respondent at page 77 of his brief in this case? Please 
discuss. 


In Cal-Almond, Judge Palmer, held that the Secretary’s 
rulemaking action requiring handlers to hold in reserve 25% of 
the almonds handled during the 1988-89 crop year was not in 
accordance with law because it was retroactive. In re Cal- 
Almond, Inc., 89 AMA Docket No. F&V 981-5 and 981-6, 
March 19, 1990. The final rule was published on January 25, 
1989, and applied to all almonds received by handlers from July 
1, 1988, to June 30, 1989. Judge Palmer relied on the Supreme 
Court’s decision in Bowen, that retroactive rulemaking is invalid 
without an express statutory grant: 


Retroactivity is not favored in the law. Thus, 
congressional enactments and administrative rules will 
not be construed to have retroactive effect unless their 
language requires this result... . By the same principle, 
a statutory grant of legislative rulemaking authority will 
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not, as a general matter, be understood to encompass the 
power to promulgate retroactive rules unless that power 
is conveyed by Congress in express terms .... Even 
where some substantial justification for retroactive 
rulemaking is presented, courts should be reluctant to 
find such authority absent an express statutory grant. 


Bowen, 109 S.Ct. at 471 (citations omitted). Judge Palmer 
found that there was no express grant in the AMA providing for 
retroactive rulemaking. Judge Palmer also noted that the 
respondent’s argument that the petitioners had conducted their 
operations as if a reserve would be required was irrelevant, as 
this was not a factor for determining whether a rule was 
improperly retroactive, under Bowen. 


Petitioners adopted Judge Palmer’s reasoning in their 
Response to the Post-Hearing Order. Petitioners explain that 
in each crop year from 1980 through 1989, the Board 
recommended the budget and assessment rates in their July 
meeting, shortly after the crop year had begun, but before the 
handlers received almonds for that crop year. However, the 
Secretary did not always issue the rule before the handlers 
received almonds. In 1980, the Secretary issued a final rule, 
without issuing a proposed rule, on August 26, 1980. (RX 94) 
In 1981, the Secretary issued a final rule, without issuing a 
proposed rule, on September 24, 1981. (RX 96) In 1982, the 
Secretary issued a final rule, without issuing a proposed rule, on 
October 19, 1982. (RX 103) In 1983, the Secretary issued a 
final rule, without issuing a proposed rule, on October 5, 1983. 
(RX 106) In 1984, the Secretary issued a final rule, without 
issuing a proposed rule, on September 27, 1984. (RX 110) In 
1985, the Secretary issued a final rule, without issuing a 
proposed rule on September 9, 1985. (RX 115) In 1986, the 
Secretary issued a final rule, without issuing a proposed rule, on 
October 17, 1986. (RX 119) In 1987, the Secretary issued a 
proposed rule on July 28, 1987, and issued the final rule on 
December 1, 1987, authorizing the 2.5 cents per pound credit. 
(RX 125, 126) The Secretary did not approve the budget and 
assessment rate until a proposed rule was issued on January 7, 





WILEMAN BROS., et al. 
50 Agric. Dec. 1165 


1988, and a final rule was issued on April 14, 1988. (RX 132, 
133) For the 1988 crop year, the Secretary issued a proposed 
rule on September 16, 1988, and a final rule on October 31, 
1988. (RX 136, 137) 


Petitioners contend that the Secretary had sufficient time to 
review the budget and assessment rates and issue a rule prior to 
the handling of almonds in a crop year. The handling of 
almonds commences in September. Petitioners argue that the 
Secretary intended that regulations affecting almond crops be in 
place before handlers began receiving the crop. In fact, as 
Judge Palmer discussed in Cal-Almond, the Secretary had 
selected July 1 as the beginning date for the crop years to allow 
ample time for consideration of Board recommendations before 
the actual handling of almonds commenced for the crop year. 
The Secretary explained in the Recommended Decision: 


The term "crop year" should be defined to mean the 
12 months from July 1 through June 30. The harvesting 
of almonds begins in August, and sales or deliveries of 
almonds to handlers by growers may begin as early as 
September. Sales continue into the next calendar year, 
and usually reach. their lowest level in July. It is 
desirable to have the crop year begin a sufficient time 
prior to the beginning of harvest to permit the 
preparation and issuance of appropriate regulations to 
govern the handling of the coming crop, and it is 
concluded that July 1 would be a proper beginning date 
from this standpoint. 


15 Fed. Reg. 3623, 3628 (1950). 


Petitioners argue that the Secretary has never justified why 
it takes so long to issue the rule, nor has he ever justified 
applying it retroactively. Petitioners assert that the Secretary 
had sufficient time to issue a proposed rule, with a shortened 
comment period, and a final rule before the handlers received 
the crop. In the alternative, the Secretary could have issued an 
interim final rule approving the assessment rate, and later issued 
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a final rule. The effect of the retroactive rules were to apply the 
assessment rate upon almonds received by handlers prior to the 
Secretary actually imposing the rate of the assessments. 
Petitioners contend that the assessments should not apply with 
respect to almonds received by them before the Secretary issued 
a final rule for each of the crop years in question. 


Respondent argues that the decision in Cal-Almond is 
incorrect with regard to the assessment regulations and should 
not be applied in this case. The decision in Cal-Almond 
considered the wrong rule. The rule authorizing the reserve was 
the proper rule to be reviewed and not the rule setting the 
reserve amount. The rule authorizing the reserve created the 
legal obligation to withhold a reserve, while the rule setting the 
amount did merely that, set the amount. 


Respondent argues that in the present case, the rule in 
question is the rule requiring the handler to pay assessments, 7 
C.F.R. § 981.81 (1989), not the annual rule approving the 
Board’s budget and setting the assessment rate, that creates the 
obligation. The annual rule merely authorizes the expenditures 
by the Board. Since section 981.81 was properly promulgated, 


and is prospective in its application, there is no retroactivity 
problem. 


Respondent explains that the Supreme Court disfavored the 
retroactive effect of the rule in Bowen because it resulted in an 
"unreasonably harsh action." Bowen, 109 S.Ct. at 471 (quoting 
Brimstone R. Co. v. United States, 276 U.S. 104, 122 (1928)). 
Respondent asserts that the application of the assessment rate 
to almonds handled prior to the promulgation of the rate, was 
not harsh. Respondent argues that handlers knew each year in 
February what the Board’s tentative proposed assessment rate 
would be. Further, there was no evidence that the handlers 
would have altered their activities with regard to the assessment 
rates. There was prior notice of the formula for calculating the 
assessment rate, as provided in the Order. The estimated crop 
is divided into the approved budget and applied to the almonds 
handled during the crop year. 
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Respondent argues that Justice Scalia’s concurrence supports 
its position that the assessment rule is valid. Justice Scalia 
discussed the APA at length. He noted that under the APA, 
rules which must be prospective are "primarily concerned with 
policy considerations." Bowen, 109 S.Ct. at 477. The policy of 
assessments is implemented by section 981.81 and is prospective, 
although it has an affect on past transactions, i.e., the almonds 
handled the first few months of the crop year. Justice Scalia 
notes that this effect on past transactions is permissible, 
provided it is not a change in past law. Id. at 477-78. 


Respondent argues that if the rule is found to be retroactive, 
it is not invalid, as the AMAA provides for retroactive 
rulemaking. The AMAA provides that each order: 


[S]hall provide that each handler subject thereto shall pay 
to any authority or agency established under such order 
such handler’s pro rata share (as approved by the 
Secretary) of such expenses as the Secretary may find are 
reasonable and are likely to be incurred by such authority 
or agency, during any period specified by him .... 


7 US.C. § 610(b)(2)(ii) (1988). 


I find that the rules imposing the assessment rate, that were 
promulgated after the handling of almonds had begun for that 
crop year, were retroactive in effect and therefore invalid. 


Respondent contends that the regulation at issue is section 
981.81. Section 981.81 provides in relevant part: 


(a) | Requirement for payment. Each handler shall 
pay to the Board on demand by the Board, from time to 
time, such sum less any amounts credited pursuant to § 
981.41, based on such rate per pound of almonds, kernel 
weight basis, received by him for his own account (except 
as to receipts from other handlers on which assessments 
have been paid) as the Secretary finds is necessary to 
provide funds to meet authorized board expenses and the 
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operating reserve requirement, and establishes for the 
crop year.... 


7 C.F.R. § 981.81(a) (1989) (emphasis added). Section 981.81 
does not compel the handler to pay an assessment until the 
Secretary directs the handler to pay. Section 981.81 clearly 
authorizes the Secretary to impose an assessment. However, the 
legal obligation to pay is not imposed until the Secretary directs 
that an assessment is necessary for the crop year and determines 
the amount of the assessment. 


Justice Scalia concluded that the APA clearly requires 
prospective rulemaking. Section 551(4) of the APA requires a 
rule to have a “future effect" and further provides for the 
“approval or prescription for the future of rates ....". Bowen 109 
S.Ct. at 475-80; 5 U.S.C. § 551(4) (1988) (emphasis added). 
Justice Scalia stated: 


It seems to me clear that the phrase "for the future"-- 
which even more obviously refers to future operation 
rather than a future effective date--is not meant to add 
a requirement to those contained in the earlier part of 
the definition, but rather to repeat, in a more 
particularized context, the prior requirement "of future 
effect." 


Id. at 476. Therefore, unless the AMAA provides for retroactive 
rulemaking, the Secretary has no authority to issue rules 
retroactively. 


Section 10(b)(2)(ii) of the AMAA does not permit 
retroactive rulemaking, but in fact uses prospective language. 
Section 10(b)(2)(ii) states that handlers may be assessed pro 
rata for expenses, that the Secretary may “determine to be 
appropriate" and “are likely to be incurred" by the Board. 7 
U.S.C. § 610(b)(2)(ii) (1988). The phrase "during any period 
specified by him" in no way suggests that Congress intended the 
AMAA to authorize retroactive rulemaking. The phrase seems 
to imply that the Secretary may determine the length of time for 
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which a budget will apply, where the Secretary has determined 
the expenses likely to be incurred by the Board. In the Order, 
the Secretary has decided that a budget will apply from July 1 
to June 30 of each crop year. As the Court explained in Bowen, 
the authorizing statute must specifically provide for retroactive 
rulemaking. Express language allowing retroactive rulemaking 
is needed. 


Petitioners explain that if Respondent’s argument that the 
Secretary can impose the assessment rate at any time is carried 
to its logical extreme, then the Secretary could wait until the end 
of the year and impose an assessment rate, or wait a year, two 
years, and impose a rate for all of the previous years making it 
retroactive and compelling handlers to pay the assessment. The 
APA and the Court in Bowen, make this assertion invalid. 


Respondent’s argument that the handlers were on notice as 
early as the February preceding the crop year as to what the 
recommended assessment rate would be is rejected. Notice is 
not relevant. Bowen, 109 S.Ct. at 475. Respondent makes the 
process sound automatic that the Board determines the 
assessment rate, and the Secretary then imposes the rate. This 
is not the case. The Board is to determine its budget and make 
a recommendation to the Secretary of the assessment rate, 
based on the estimated expenditures of the Board. The 
Secretary is then supposed to review this material and approve 
or disapprove as he determines is necessary. Thus, the 
assessment rate could be changed, or the Secretary could even 
decide not to impose an assessment rate. Handlers should not 
have to start a crop year under the assumption that an 
assessment might be imposed, but are entitled to notice that an 
assessment will be imposed. The Secretary could accomplish 
this by interim rulemaking, or by providing for a shortened 
notice and comment period to allow for promulgation of the 
rule prior to the handling of almonds. 


Respondent mischaracterizes Justice Scalia’s discussion of 
"secondary" retroactivity. Justice Scalia states: 
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A rule with exclusively future effect (taxation of future 
trust income) can unquestionably affect past transactions 
(rendering the previously established trusts less desirable 
in the future), but it does not for that reason cease to be 
a rule under the APA. 


Bowen, 109 S.Ct. at 477. In Bowen, the Secretary of Health and 
Human Services changed the law retroactively while a prior rule 
was in effect. This is not permitted by the APA. Id. 


Here the rule at issue is the rule establishing the 
assessments, which is enacted annually. There is no rule in 
effect until the adoption of the rule establishing the assessment 
for that crop year, and as a result the promulgation of that rule 
changes the law. It imposes an assessment where there was 
none. This is precisely the situation prohibited by the APA. 


[Judicial Officer’s Conclusions] 


The assessment rates established each year relevant here, and the 
creditable portion thereof, are set forth in the following table (RX 94, 
96, 103, 106, 110, 115, 119, 126, 133, 137): 


Assessment Rates and Creditable Portion Thereof 


Crop Year Assessment Rate Creditable Portion 
Cents Per Pound Cents Per Pound 


1980-81 2.8 2.5 
1981-82 2.85 23 
1982-83 2.85 23 
1983-84 2.85 2.5 
1984-85 2.78 25 
1985-86 2.7 23 
1986-87 2.6 25 
1987-88 2.8 2.5 
1988-89 2.65 2.5 
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No one who has any in-depth familiarity with the Almond 
Marketing Order Program would deny the fact that petitioners have no 
real interest in the retroactivity issue, except insofar as they hope to 
avoid their assessment obligations because of what they regard as fatal 
error. As a practical matter, it makes no difference whatever to 
petitioners whether they know the exact assessment rate and creditable 
portion thereof before they actually receive almonds in a marketing 
year. The assessment rate and creditable portion do not change 
materially from year to year. In fact, the creditable portion has been 
exactly 2.5¢ per pound from 1980-81 (and at Icast for the year before 
that), until the present. The assessment rate has not varied by more 
than a quarter of a cent per pound during those years. There are only 
slightly over 100 handlers regulated by the Order, and those handlers 
are well aware of the fact that an assessment will be in effect each 
year, unless the program is terminated, and they are well aware of the 
Board’s recommendation as to the assessment rate, including the 
creditable portion thereof, made in about February of each year. 
Whether 'the Secretary later changes the Board’s recommendation by 
a tenth of a cent, or so, would have no effect whatever on a handler’s 
business decisions. Even if the Secretary’s determination was a cent or 
two different from the Board’s recommendation (which would never be 
expected to happen, in practice), that would not affect a handler’s 
business decisions. (The rate is the same for all of a handler’s 
competitors, and the total assessment is so small compared to the value 
of the almonds that a handler would not change his personal 
production or his handling for others because of the assessment rate.) 
Accordingly, this issue should be seen as it actually is—an attempt by 
petitioners to find some legal technicality to relieve them from all 
assessment obligations during this period. 


It is significant that although petitioners’ Amended Petition alleges 
a multitude of reasons why the assessment rate regulations (including 
the creditable portion thereof) are unlawful, petitioners do not allege 
retroactivity as one of the grounds. In addition, in The Parties’ Joint 
Submission of Issues to be Decided, filed March 29, 1989, the 
retroactivity issue was not raised. Hence “retroactivity” is a legal 
afterthought, having no real effect on petitioners. 
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Furthermore, petitioners’ failure to raise the retroactivity issue in 
their Amended Petition precludes us from considering the matter in 
this § 8c(15)(A) proceeding. As stated in In re Farm Fresh, Inc., 49 
Agric. Dec. [23, 79-80 (1990), aff'd, No. CIV-90-688 T (W.D. Okla. 
June 24, 1991)]: 


In addition to disagreeing with the ALJ on the merits of the 
Notice of Hearing issue, I disagree with the ALJ on procedural 
grounds. That is, I believe that it was inappropriate for the ALJ 
to hold that the Notice of Hearing (and therefore the 
amendatory order) was invalid on the basis of a sentence in the 
Notice of Hearing not relied upon by the petitioner. It should 
be noted that this is not the typical proceeding brought before 
the ALJs whereby the Department is the complainant, and the 
ALJ might appropriately note sua sponte a ground of defense 
not noticed by the respondent’s counsel. Rather, a § 8c(15)(A) 
proceeding is instituted by a private party, who is responsible for 
framing the issues. Under § 8c(15)(A) of the Act (7 U.S.C. § 
608c(15)(A)), only a handler may file “a written petition" 
challenging an order, or any provision thereof, after which the 
handler shall be given opportunity for a hearing “upon such 
petition, in accordance with regulations made by the Secretary," 
and with a ruling made "upon the prayer of such petition. . . ." 
Neither the statute nor the Rules of Practice authorize an ALJ 
or the Judicial Officer to challenge an order or a provision 
thereof upon a basis not raised by the handler [in the petition]. 
The Rules of Practice require the petition to specifically state 
the "grounds" for the challenge (7 C.F.R. § 900.52(b)(4)), limit 
the evidentiary record to matters relevant and material to those 
grounds (7 C.F.R. § 900.60(d)), and require the ALJ to base his 
decision on that record (7 C.F.R. § 900.64(c)). 


Even though the petitioner contested the adequacy of the 
Notice of Hearing in its petition, petitioner did not rely on the 
ground relied upon by the ALJ in holding that the Notice of 
Hearing was inadequate. Accordingly, I believe that it was error 
for the ALJ to raise sua sponte the issue as to whether the 
sentence limiting the receipt of evidence "to the economic and 
marketing conditions which relate to the location adjustment 
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provisions of the proposed merged and expanded Southwest 
Plains marketing area" precluded the receipt of evidence on the 
issue as to whether Lincoln County should be placed in Zone I. 


Since Congress gave the Secretary jurisdiction only to rule “upon the 
prayer of such petition" (7 U.S.C. § 608c(15)(A)), neither the ALJ nor 
the Judicial Officer has jurisdiction to rule upon an issue not raised in 
the Petition or Amended Petition. 


But even if the retroactivity issue can be considered, in the excerpt 
from Wileman I, quoted in § V of the Additional Conclusions by the 
Judicial Officer, the explanation supports the view that there is no 
invalid retroactivity involved here (even though retroactivity is not 
directly raised in Wileman I). In addition, it is explained in § V of the 
Additional Conclusions by the Judicial Officer that the Almond Order 
clearly authorizes the issuance of retroactive assessment regulations. 
Those Order provisions were issued on the basis of a formal 
rulemaking record, and there is no challenge as to the evidentiary 
support for those provisions. In addition, I am in agreement with the 
views set forth in Respondent’s Reply to Judge Bernstein’s Post- 
Hearing Order at 2-8, insofar as they relate to the issue involved here 
(leaving aside any determination as to whether those views are also 
correct with respect to the issue now pending on appeal in Jn re Cal- 
Almond, Inc., 89 AMA Docket No. F&V 981-6), which are as follows: 


3. In In re Cal-Almond, Inc., 89 AMA _ Docket 
No. F&V 981-6, Chief Administrative Law Judge, Victor W. 
Palmer, decided that a rulemaking action of the Secretary was 
not in accordance with law since it was retroactive. 
Judge Palmer, quoting Supreme Court Justice Kennedy in 
Bowen v. Georgetown Univ. Hosp., 109 S.Ct. 468 (1988), 
explained that retroactive rulemaking is invalid without an 
express statutory grant and that "there is no express provision 
for retroactive rulemaking in the Agricultural Marketing 
Agreement Act." Should the decision in Jn re Cal-Almond, Inc. 
be applied to the assessment regulations discussed by 
Respondent at page 77 of his brief in this case? Please discuss. 
[This is the ALJ’s issue discussed below by respondent.] 
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The decision in Cal-Almond is wrong with regard to 
assessment regulations and thus should not be applied to this 
case.’ The following points, which are discussed more fully 


'The respondent in Cal-Almond is currently appealing the 
decision in that case to the Judicial Officer. 


hereafter, explain why this is so. The assessment rule is not 
retroactive. Furthermore, regardless of how the rule is 
characterized, the decision in Georgetown Univ. Hosp. does not 
apply to the situation of the AMAA and the marketing orders 
thereunder. Finally, even if the rule were held to be retroactive 
and the Georgetown Univ. Hosp. case were found to apply, the 
Secretary’s rule is valid as it is authorized by the statute. 


The crucial flaw in the Cal-Almond decision is that it looks 
at the wrong rule. The rule in question is section 81 of the 
Almond Marketing Order (7 C.F.R. 981.81). That rule is 
prospective only. It is that rule that imposes a legal obligation 
on a handler, requiring a handler to pay assessments. The 
annual rule approving the Board’s budget and setting out the 
assessment rate does not create the obligation. A review of the 
Georgetown Univ. Hosp. (hereinafter G. U. Hosp.) case 
demonstrates that the marketing order provision, i.e., section 81, 
is the equivalent to the rule the Supreme Court was discussing 
with regard to the Secretary of HEW. 


In that case, the Secretary of HEW had promulgated a rule 
changing a procedure for determining the amount of 
reimbursement a hospital would receive under certain Medicare 
provisions. The change involved the so-called wage-index rule 
and held that wages paid by Federal Government hospitals 
would be excluded from the computation. After the District 
Court held the change to the rule invalid (for failing to provide 
notice and comment),’ the Secretary of HEW sought to 
repromulgate the change with 
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The Secretary of Agriculture not only provided notice with 
regard to the promulgation of 7 C.F.R. 981.81, but issued that 
rule only after a formal APA on-the-record hearing at which all 
interested persons could comment and participate. 


notice and an opportunity to comment and to have the change 
apply retroactively to the time when it would have begun had it 
not been ruled invalid. (G. U. Hosp., supra, at 470-71). In our 
case, the Secretary properly promulgated section 81 which 
establishes the procedure for assessments and then applied it 
only prospectively. In addition, unlike the medicare case, 
there was no change to an existing rule, only an arithmetic 
implementation of that rule. 


The following hypothetical concerning the almond order will 
demonstrate the situation with which the Court in the G. U. 
Hosp. case was concerned, contrasting it with the situation in 
Saulsbury. Section 441(c)(4)(ii) of the Order (7 C.F.R. 
981.441(c)(4)(ii)), provides that a handler may receive credit for 
advertising in certain specified foreign countries. Assume the 
Secretary amends that rule by deleting West Germany from the 
list of approved countries as of July 1, 1990, (as the Secretary of 
HEW amended her wage index rule to delete Federal hospitals). 
One year later, Handler Doe brings a proceeding under section 
15 of the AMAA (7 U.S.C. 608c(15)), challenging the deletion 
and the Board’s refusal to give him credit for expenditures in 
West Germany during the 1990-91 crop year. A court issues a 
final order holding that the rule deleting West Germany was not 
in accordance with law as it lacked adequate support in the 
record (as the Court in District of Columbia Hospital Ass’n v. 
Heckler, No. 82-2520, cited in G. U. Hosp., supra, at 470, held 
with regard to the Secretary of HEW’s change to her wage 
index rule). Assume the Board then pays back to Doe the 
amount of credit he would have received for his expenditures in 
West Germany. The Secretary, in 1991, then repromulgates the 
deletion of West Germany and directs that it be effective 
retroactively to July 1, 1990. He then seeks to force Doe to 
repay to the Board the amounts he spent in West Germany in 
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1990 which are retroactively not creditable (again, this is just 
what happened in G. U. Hosp.). Such a rule would be 
impermissible, but is inapposite to the situation in Saulsbury. 


In Saulsbury, the Secretary properly promulgated 7 C.F.R. 
981.81 well before applying it to any almonds. Subsequently, 
handlers were required, by section 81, to pay assessments on all 
almonds handled (based on the rate established by the yearly 
budget). There was no change in procedure or impact. 
Moreover, no handler altered, nor is there any assertion that 
any handler would have altered, his activities as a function of the 
assessment rate. In fact, the handlers knew each year in 
February what the Board’s tentative proposed assessment rate 
was to be. (The Judicial Officer has held that the Secretary 
should give great weight to the recommendations of the industry 
groups involved in the implementation of marketing orders, Jn 
re Sequoia Orange Co., Inc., 4{7| Agric. Dec. [2, 186] (1988) [, 
aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. 
Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 1989), printed 
in 48 Agric. Dec. 1 (1989), appeal docketed, No. 90-15505 (9th 
Cir. April 24, 1990), No. 90-15781 (9th Cir. June 11, 1990)].) 


A further analysis of the G. U. Hosp. decision reveals many 
other instances which prove that the Court’s decision applies to 
a rule such as section 81 (7 C.F.R. 981.81) and not the rule 
approving the Board’s budget and establishing a corresponding 
assessment rate. Justice Kennedy cites Brimstone R. Co. v. 
United States, 276 U.S. 104, 122 (1928) for the proposition that 
the reason that retroactive rules are disfavored is to prevent 
“unreasonably harsh action" [109 S. Ct. at 471]. Nothing about 
the application of the assessment rate to almonds handled in the 
period before the precise rate is announced is harsh. Handlers 
know that there will be an assessment pursuant to 7 C.F.R. 
981.81. They know approximately what the rate will be as a 
result of the tentative rate listed by the Board in February. 
Furthermore, the Court relied on legislative history that 
indicated that providers should know in advance the basis or 
procedure for establishing the rate of reimbursement (although 
not the actual amount). That is precisely what is accomplished 
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by the Almond Order where an almond handler knows the 
procedure and basis for his assessment. The mathematical 
calculation of dividing the estimated crop into the approved 
budget and applying it to all almonds handled during the crop 
year is the only step remaining. Thus the assessment rule 
complies with another factor with which the Court felt a rule 
must comply, it provides notice of the procedure to be followed 
to the affected parties. 


Justice Scalia’s concurrence also argues for the validity of the 
assessment rule. In addition to the factors above, Justice Scalia 
discusses the APA and the government’s own interpretation of 
it at length. He notes that under the APA, rules which must be 
prospective are "primarily concerned with policy considerations" 
(G. U. Hosp., supra, at 477). The policy of assessments is 
implemented by 7 C.F.R. 981.81 and is prospective, although, via 
the annual budget and assessment rate rule, it has an affect on 
past transactions, i.e., the almonds handled the first few months 
of the crop year. Justice Scalia notes that this effect on past 
transactions is permissible, provided it is not a change in the 
past law (G. U. Hosp., supra, at 477-78). 


"It is this effect on past transactions to which respondent was 
referring on p. 77 of its Brief. 


Another factor that demonstrates that the approval of the 
budget and the establishment of the assessment rate is not 
retroactive and, in any event, not prohibited, is the fact of who 
is affected. It is 7 C.F.R. 981.81 that obligates handlers to pay 
an assessment, the subsequent budget and resulting assessment 
rate is actually to authorize expenditures by the Board. 


Finally, even if the rule is found to be retroactive, and if the 
holding in G. U. Hosp. is found to apply, the rule is nevertheless 
permissible as any retroactivity is specifically authorized by the 
authorizing statute, the AMAA. The AMAA provides that each 
order "shail provide that each handler subject thereto shall pay 
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to [the Board] such handler’s pro rata share (as approved by the 
Secretary) of such expenses as the Secretary may find are 
reasonable and are likely to be incurred by [the Board], during 
any period specified by him . . .["| (emphasis added) 7 U.S.C. 610 
(b)(2)(ii). Pursuant to this authority the Secretary, in Order 
981, has established the crop year as the specified period. As 
petitioners themselves note (Tr. 321), the Board and the 
Secretary must havea reasonable estimate of the crop to permit 
the procedure to operate. That can not happen until mid-July 
at the earliest which is after the start of the crop year 
established by the Secretary pursuant to the authority provided 
to him by the AMAA to specify the applicable period. Thus the 
Secretary has ruled that assessments shall be on all almonds 
received by a handler during a crop year (7 C.F.R. 981.81) and 
the rate must be based on an estimate which can not occur 
horticulturally until after the crop year has begun and will, by 
prospective rule 7 C.F.R. 981.81, apply to all almonds handled 
during the crop year. 


In addition, after considering petitioners’ argument as to 
retroactivity, it is no longer my view that the assessment rate must be 
included in a regulation. In Wileman I, quoted above in § V, I adopt 
the view of the ALJ in that case that, even though the approval of the 
budget by the Secretary does not have to be accomplished by 
rulemaking, the levy of an assessment must be done by means of a 
regulation. However, there is nothing in the Agricultural Marketing 
Agreement Act of 1937 that requires that a handler’s assessment 
obligations be set forth in a regulation (see 7 U.S.C. §§ 608c(6)(D), 
610(b)(2)(ii-(iii)). Since the Order, published in the Federal Register 
after a formal rulemaking hearing, expressly requires handlers to pay 
their pro rata share of expenses approved by the Secretary, and 
expressly authorizes retroactive assessment determinations (7 C.F.R. §§ 
981.80, .81), it is my present view that the Secretary could notify 
handlers by personal notice or otherwise of their assessment 
obligations, without issuing a regulation. 


If the rules imposing the assessment rates from 1980-81 through 
1988-89 were invalid because of retroactivity (which is not the case), 
this could not be cured by any new rulemaking procedure, but 
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consideration would still have to be given as to whether reimbursement 
is just and reasonable considering all of the circumstances, whether 
laches would preclude recovery for some of the years, and whether all 
handlers should voluntarily be reimbursed by the Secretary (see § V, 
Additional Conclusions by the Judicial Officer). 


Just as in the case of almonds, discussed in the preceding quotation from 
Saulsbury, interested growers and handlers of peaches, plums and nectarines 
know in advance of the actual publication of the Secretary's assessment 
proposal in the Federal Register what rates were recommended by the 
Committees at public meetings. Thus, the Secretary's proposals published in 
the Federal Register are not completely new information to the affected 
industries. In addition, as in the case of almonds, the assessment rates do not 
ordinarily change a great deal from year to year. The assessment rates for 
peaches, plums and nectarines from 1980-81 through 1988-89 are set forth in 
the following table: 


Assessment Rates Per No. 22D Standard Lug Box” 


Crop Year Peaches Plums Nectarines 
Cents Cents Cents 


1980-81 10 13 11 
1981-82 ’ 16 12.5 
1982-83 15 16 15 
1983-84 12.5 16 13 
1984-85 14 17 18 
1985-86 14 18 14 
1986-87 16 19 16 
1987-88 16 19 16 
1988-89 18 19 18 


* In 1981, peaches were assessed on a per-ton basis. 


3545 Fed. Reg. 53,450, 53,451 (1980); 46 Fed. Reg. 40,503, 40,503 (1981); 47 Fed. Reg. 34,351, 
34,352 (1982); 48 Fed. Reg, 35,345, 35,346 (1983); 49 Fed. Reg. 32,323, 32,323 (1984); 50 Fed. 
Reg. 28,373, 28,373 (1985); 51 Fed. Reg. 36,997, 36,997 (1986); 52 Fed. Reg. 31,375, 31,375-76 
(1987); 53 Fed. Reg. 27,151, 27,153 (1988). 
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Here, as in Saulsbury, none of the attributes of retroactive rulemaking 
condemned by the courts are involved in the peach, plum and nectarine 
assessment rules. 


XIII. The 1988 Size Regulations Under Marketing Orders 916 and 917 
Are Authorized by the AMAA and Are in Accordance with Law. 


Petitioners argued, and the ALJ held, that the 1988 amendments to the 
size requirements” for peaches, plums and nectarines were “arbitrary and 
capricious," amounted to illegal "volume control" (See Petitioners’ Brief filed 
July 5, 1990, at 163-71; Initial Decision at 247), and constituted an illegal 
taking in violation of the Fifth Amendment (See Petitioners’ Brief filed July 5, 
1990, at 157-62; Initial Decision at 246). However, as shown below in this 
section, the regulations challenged are authorized by the AMAA (7 U.S.C. 
§ 608c(6)(A)) and Marketing Orders 916 and 917 (7 C.F.R. §§ 916.52, 917.41), 
and were based on reasoned, rational decisionmaking and supported by the 
informal rulemaking records.* These regulations represent a valid exercise 
of rulemaking authority by the Secretary of Agriculture delegated to him by 
Congress under its authority to regulate interstate commerce. See United 
States v. Wrightwood Dairy Co., 315 U.S. 110, 125 (1942). 


*The size requirements were proposed at 53 Fed. Reg. 12,691 (1988) (peaches), 53 Fed. Reg. 
11,669 (1988) (plums) and 53 Fed. Reg. 12,687 (1988) (nectarines). Interim final rules were 
published at 53 Fed. Reg. 19,234 (1988) (peaches), 53 Fed. Reg. 19,218 (1988) (plums) and 53 
Fed. Reg. 19,226 (1988) (nectarines). The interim final rules were finalized at 54 Fed. Reg. 
12,427 (1989) (peaches), 54 Fed. Reg. 12,423 (1989) (plums) and 54 Fed. Reg. 12,419 (1989) 
(nectarines). 


*Petitioners and the ALJ mistakenly note that § 7 U.S.C 608c(2) provides the exclusive list 
of those commodities which may be regulated through “volume control" (Petitioners’ Brief filed 
July 5, 1990, at 163 n. 57; Initial Decision at 247). However, 7 U.S.C. § 608c(2) merely lists the 
commodities to which a Marketing Order may be applicable. The list includes "fruits." Thus, 
peaches, plums and nectarines may be regulated under Marketing Orders, and Marketing Orders 
may limit the quantity or size of fruit that may be marketed (7 U.S.C. § 608c(6)). Nonetheless, 
Marketing Orders 916 and 917 provide for limiting grade, size, quality, maturity, and pack, rather 
than volume (7 C.F.R. §§ 916.52, 917.41). But if a limitation as to size or maturity had the side 
effect of limiting volume, that would not violate the Act or the Orders. 


**Petitioners’ challenge relates to the 1988 and 1989 marketing seasons (see Petitioners’ Brief 
filed July 5, 1990, at 157-76). 
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A. The 1988 Size Regulations Are Authorized Under the AMAA. 


The Secretary exercised express statutory authority in promulgating the 
size regulations for peaches, plums and nectarines under Marketing Orders 
916 and 917. Congress enacted the AMAA in 1937 in order to stabilize 
market conditions and ameliorate the harsh economic conditions that can 
result from alternating shortages and surpluses. Congress declared that "the 
disruption of the orderly exchange of commodities in interstate commerce 
impairs the purchasing power of farmers and destroys the value of agricultural 
assets which support the national credit structure and that these conditions 
affect transactions in agricultural commodities with a national public 
interest... ." 7 U.S.C. § 601. Congress declared its policy to allow the 
Secretary of Agriculture to “establish and maintain such ... minimum 
standards of quality and maturity and such grading and inspection 
requirements for [fruits] in interstate commerce as will effectuate such orderly 
marketing of such agricultural commodities as will be in the public interest." 
7 US.C. § 602(3). In order to effectuate the congressional goals, the AMAA 
provides that Marketing Orders issued under the Act shall contain one or 
more specified terms and conditions, including (7 U.S.C. § 608c(6)(A) 
(emphasis added)): 


Limiting, or providing methods for the limitation of, the total quantity 
of any such commodity or product, or of any grade, size or quality 
thereof, produced during any specified period or periods, which may be 
marketed in or transported to any or all markets in the current of 
interstate or foreign commerce or so as directly to burden, obstruct, or 
affect interstate or foreign commerce in such commodity or product 
thereof, during any specified period or periods by all handlers thereof. 


Under this authority, Marketing Order 917 provides for regulating the size 
of California peaches and plums, based upon a formal hearing record 
unchallenged in this proceeding, as follows (7 C.F.R. § 917.41): 


(a) The Secretary shall regulate, in the manner specified in this 
section, the handling of any variety or varieties of fruit whenever he 
finds, from the recommendations and information submitted by the 
commodity committee, or from other available information, that such 
regulations will tend to effectuate the declared policy of the act. Such 
regulations may: 
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(1) Limit, during any period or periods, the total quantity of any 
grade, size, quality, maturity, or pack, or any combination thereof, of 
any variety or varieties of fruit .... 


7 C.F.R. § 916.52.(a)(1) reads virtually identically for nectarines, based on 
a formal hearing record not challenged by petitioners. 

Specifically, it was determined in the unchallenged formal rulemaking 
records that size regulation would promote the orderly marketing of California 
peaches, plums and nectarines, and thus improve returns to growers. The 
notion to regulate the size of fruit that may be shipped in the fresh market is 
not a new concept, suddenly imposed by unthinking or self-interested 
Committee members, as asserted by petitioners. Size regulation has been 
considered by the Secretary in rulemaking proceedings since the inception of 
these Orders, and such regulation has been found to be beneficial in 
promoting the California peach, plum and nectarine industries, thereby 
improving returns to growers and, thus, aiding in accomplishing the goals of 
the AMAA. See 23 Fed. Reg. 3007, 3008-09, 3015 (1958); 30 Fed. Reg. 
15,990 (1965). 


B. The 1988 Size Regulations Were Not Arbitrary or Capricious. 


Under the authority of the Marketing Orders (7 C.F.R. §§ 916.52, 917.41), 
the Secretary has issued on a continuing basis size regulations for plums (7 
C.F.R. § 917.460), peaches (7 C.F.R. § 917.459) and nectarines (7 C.F.R. § 
916.356) through informal rulemaking. Variety-specific size regulations for 
peaches, plums and nectarines are implemented when such variety is produced 
in commercially significant quantities: i.e., shipments in excess of 10,000 
packages during a season. When varieties are no longer produced in 
significant quantities (less than 5,000 packages in the previous season), they 
are removed from the variety-specific size requirements, but are subject to 
minimum size requirements, established for non-listed varieties. 53 Fed. Reg. 
11,669, 11,670 (1988); 53 Fed. Reg. 12,687, 12,688 (1988); 53 Fed. Reg. 12,691, 
12,692 (1988). These requirements are specified in paragraphs (b) and (c) of 
§ 917.460 (plums), paragraph (a) of § 916.356 (nectarines) and paragraphs (a), 
(b) and (c) of § 917.459 (peaches). 

As stated by the Secretary in the informal rulemaking records, the various 
Committees recommended amendments to the size requirements for peaches, 
plums and nectarines to be shipped in the fresh market for the 1988 season. 
These recommendations came after public meetings of the peach, plum, and 
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nectarine size subcommittees were held to debate the merits of size 
regulations. Minutes of these meetings were forwarded to the Secretary for 
his review and analysis (Ex. 31(Z) through (FF)). The issues were then 
reviewed at another public meeting of the entire peach, plum, and nectarine 
Committees (Ex. 31(Q) through (Y)). The Committee meetings were 
attended by United States Department of Agriculture Marketing Field Office 
Representative Kurt Kimmel (Tr. 2721). Mr. Kimmel prepared a report of 
each meeting and forwarded it to AMS officials in Washington, D.C. (Ex. 
31(I) through (P)). Minutes of the meetings, which include the Committees’ 
votes and recommendations to the Secretary on size, were also forwarded to 
the Secretary for review and analysis (Ex. 31(Q) through (Y)). 

These documents provided to the Secretary were reviewed and analyzed 
at many levels. At the oral hearing, Mr. Kimmel explained the lengthy 
process which the USDA follows in analyzing Committee recommendations 
(Tr. 2753-64). The process includes thorough review by numerous AMS 
officials and several agencies within USDA before any recommendation is 
rejected or proposed in the Federal Register.” 

The nectarine Committee’s deliberations resulted in a recommendation to 
the Secretary, which, after the above review process was completed, was 
ultimately proposed in the Federal Register. The recommendation was that 
higher size requirements for nectarines were necessary to “provide consumers 
and retailers with larger nectarines" because “[i]ndustry bulletins for the past 
seasons indicat[ed] that smaller-sized fruit has been rejected by consumers." 
53 Fed. Reg. 12,687, 12688 (1988). As the rulemaking record further revealed 
(53 Fed. Reg. at 12,688 (1988)): 


According to the committee, the proposed changes are necessary to 
remove from the market those sizes of fruit which are not being well 
received by consumers. These actions are intended to foster repeat 
purchase and maintain consumer satisfaction. Early season purchases 
of small-sized nectarines have a negative impact on total nectarine sales 
because consumers do not make repeat purchases after being 
dissatisfied with their original purchases. According to the committee, 
increased size requirements are needed to make nectarines more 


*This lengthy and exhaustive process was explained by Mr. Kimmel at the oral hearing. Yet 
petitioners and the ALJ ignored his testimony and incorrectly asserted that the Secretary "sat" 
on the Committee’s recommendations for over 4 months before issuing his proposed rule. 
(Petitioners’ Brief filed July 5, 1990, at 175; Initial Decision at 241). 
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marketable and are essential for the consumer satisfaction needed to 
maintain current markets and to build new markets. 


The elimination of small-sized nectarines would respond to 
consumer demands for larger fruit and benefit the consumer and the 
entire nectarine industry. 


Similarly, the plum Committee recommended that the minimum size 
requirements for plums shipped in the fresh markets in 1988 be increased in 
order to “help the California plum industry sell more fruit and encourage 
repeat purchases." 53 Fed. Reg. at 11,670 (1988). 

Unlike the plum and nectarine Committees, however, the peach 
Committee did not propose to increase the minimum size requirements for 
listed peach varieties shipped in 1988. The peach Committee merely 
recommended “remov[ing] two varieties no longer produced in significant 
quantities from variety specific size requirements." 53 Fed. Reg. at 12,692 
(1988). The Committee further recommended (id.): 


[S]ize requirements [should] be added to paragraph (b) for peaches 
packed in No. 12B standard fruit (peach) boxes for shipment during the 
period November 1 through July 2. The peaches so packed would have 
to be of a size that would pack, in accordance with the requirements 
of standard pack, not more than 65 peaches in the box. These are the 
same requirements as specified in paragraph (c) for shipments during 
the July 3 through October 31 period. With the change, such peaches 
packed in No. 12B standard fruit (peach) boxes would no longer be 
subject to the 16-pound representative sample count per pound 
requirements, just the pack requirements. 


Thus, the peach Committee’s recommendations regarding size 
requirements for peaches shipped in 1988 did not increase size requirements. 
It merely added that peaches shipped in insignificant quantities, packed in No. 
12B standard boxes, would have to meet standard pack requirements, rather 
than the 16-pound sample requirements. Petitioners erroneously include 
peaches in their challenges against increased size requirements for listed 
varieties for the 1988 season. Petitioners state that "[f]or whatever reason, the 
Secretary did not comment on this issue [increased size requirements for listed 
varieties] with respect to peaches." (See Petitioners’ Brief filed July 5, 1990, 
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at 166 n. 58). However, no increase in size requirements for listed peach 
varieties was proposed or adopted for peaches in the 1988 size regulations. 

On May 27, 1988, the Secretary issued interim final rules which included 
his determinations regarding the 1988 size proposals for peaches, plums and 
nectarines. 53 Fed. Reg. 19,234 (1988) (peaches); 53 Fed. Reg. 19,218 (1988) 
(plums); and 53 Fed. Reg. 19,226 (1988) (nectarines). As to nectarines, the 
rulemaking record states (53 Fed. Reg. at 19,227 (1988): 


The Department finds that the minimum size requirements set forth 
in this rule are needed to assure that fresh nectarines have the various 
characteristics demanded by consumers. Different size requirements 
for different varieties recognize varietal characteristics and market 
preferences. 


In assessing market demand, the committee utilizes market reports 
and other data. Committee personnel survey markets receiving 
California nectarines and determine the overall quality and sizes of the 
fruit offered and buyer reactions. The changes in size requirements 
respond to market needs. 


In responding to comments, the Secretary noted a research report by Ervin 
D. Thuerk which indicated that "early season fruit which is small in size does 


not provide satisfaction to the consumer, does not encourage repeat 
purchases, and nor does it benefit the market." Jd. In further response to 
comments opposing the new nectarine size requirements, the Secretary stated 
(53 Fed. Reg. at 19,227, 19,228 (1988)): 


The Department disputes the contention that the proposal would 
drastically reduce the volume of fruit shipped because the industry has 
recognized the fact that in past seasons small size nectarines have been 
a detriment to the trade and as such the industry has directed its 
efforts toward production and marketing of better quality and larger 
size fruit. The Department finds that this action is needed to provide 
fresh markets with larger sizes of fruit preferred by these markets. 


Finally, some commenters contended that it is too late for growers 
to modify their cultural practices (i.e. pruning and thinning) in order 
to meet the more restrictive size requirements contained in the 
proposal. However, at the time the committee made its 
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recommendation most growers had begun to undertake ordinary 
cultural practices on their orchards to attain desirable fruit size. . . . 


The changes are necessary to remove from the market those sizes 
of fruit which are not being well-received by consumers. These actions 
are intended to foster repeat purchases and maintain consumer 
satisfaction. Early season purchases of small-sized nectarines have a 
negative effect on total nectarine sales because consumers do not make 
repeat purchases after being dissatisfied with their original purchases. 
Increased size requirements are needed to make nectarines more 
marketable and are essential for the consumer satisfaction needed to 
maintain current markets and to build new markets. No shortage is 
expected as a result of the size changes, rather, healthier market 
conditions for California nectarines are anticipated. 


After considering all of the comments received, this action adopts 
the following size requirements to recognize the interest of California 
nectarine growers and handlers in maintaining the quality of the 
nectarines they market. 


Thus, it was only after thorough analysis of the information submitted by 
the Committee and the comments received from the public that the Secretary, 


in applying his expertise to the decision at hand, adopted the Committee’s 
proposal to increase the minimum size requirements for nectarines in the 1988 
size regulations. 

In applying his expertise to the decision as to whether to adopt the plum 
Committee’s recommendation to increase the size requirements for plums in 
the 1988 regulations, the Secretary came to a different conclusion. The record 
reflects that a high volume of comments were received by the Secretary in 
opposition to the proposed plum size restrictions (Ex. 31(II)),” while 
comments received in opposition to the proposed nectarine size restrictions 
were comparatively few. (Ex. 31(HH)). Obviously, there was much more 


“Exhibit 31(II), which contains several hundred pages, without an index, consists of many 
different documents, many of which are a single page. The ALJ’s (and counsel) are again 
reminded that the "ALJ should require counsel in all cases to separately number each page of 
a multi-page exhibit. Jn re Harry Klein Produce Corp., 46 Agric. Dec. [134, 147-48 (1987)]." In 
re Carpenito Bros., Inc., 46 Agric. Dec. 486, 493 n. 5 (1987), aff'd, 851 F.2d 1500 (D.C. Cir. 1988) 
(text in WESTLAW). 
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dissention within the plum industry regarding the benefits of increased size 
restrictions than existed in the nectarine industry. Comments opposing the 
increased size restrictions for plums were indeed persuasive. As noted by the 
Secretary (53 Fed. Reg. at 19,219-20 (1988)): 


The commenters opposing the size increases indicate that they have 
consistently found markets here and abroad for the plums proposed to 
be eliminated, and that the sale of these sizes has been profitable. 
Many expressed concern that if shipments of smaller-sized plums were 
eliminated they would suffer severe economic hardships especially in 
the early production areas of Kern and southern Tulare counties. . . . 


After further considering the committee’s recommendation, its 
supporting information, and all of the comments received in response 
to the proposed size changes several things stand out. There is honest 
disagreement within the industry on whether there are or are not 
profitable markets for the plums proposed to be eliminated, whether 
or not the early-season sales of the plums to be removed do in fact 
adversely impact sales of plums from the later production areas, and 
whether or not shipments of some varieties of plums would be 
disproportionately reduced because of the higher size requirements. 
There is agreement that growers in both the early and later production 


areas would be affected in some way by the proposed changes. 
However, there is strong disagreement as to whether or not the impact 
on the growers and packers in the earlier production areas would be 
harsher than on those in the later growing areas. . . . 


The wide divergence of views on these important issues within the 
industry indicates that further analysis of the proposed size increases 
is necessary .... 


Therefore, the Department has decided not to adopt the 
committee’s size recommendation. . . . 


In the rulemaking records, the Secretary notes the strong out-pouring from 
the plum industry which revealed facts that differentiated the merits of 
increasing plum sizes from the merits of increasing nectarine sizes. The 
expertise in the nectarine industry indicated, as determined by the Secretary, 
that the size restrictions would be beneficial to the industry as a whole. 
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Accordingly, the Secretary adopted the new size recommendations for 
nectarines and rejected the proposal for new size restrictions on plums. 

The informal rulemaking records show that the Secretary had a reasonable 
and rational basis for each of his decisions regarding the 1988 size-restriction 
proposals for peaches, plums and nectarines. The rulemaking records further 
show that the Secretary conducted a thorough analysis of the comments 
submitted. There is no requirement that the Secretary issue identical 
regulations for nectarines and plums, or else be found arbitrary and 
capricious. Different industries require different analysis. As the Secretary 
explained in his finalization of the nectarine interim final rule (54 Fed. Reg. 
12,419, 12,420 (1989)): 


There was strong disagreement in the plum industry on the need for 
the size increases; on whether or not profitable markets for the plums 
would be eliminated; on whether shipments of some varieties would be 
disproportionately burdened by the higher size requirements; and on 
whether the impact of the size changes would be harsher on the early 
growing areas than on those in the later growing areas. Because of the 
wide divergence of views on these issues, the Department decided not 
to adopt the plum committee’s size recommendations. Rather, the 
Department decided that further analysis and study of the plum size 
requirements was needed. 


In the case of nectarines, however, there is a general consensus 
throughout the industry that an increase in size requirements would be 
beneficial to the industry as a whole in providing the fresh markets with 
nectarines of the sizes preferred. Information on the 1988 season did 
not indicate otherwise, as production volume and sales increased with 
the higher size requirements in effect. Accordingly, the Department 
adopts the size requirement changes as specified in the interim final 
rule. 


Thus, the Secretary’s actions were not arbitrary and capricious, but, rather, 
were based on reasoned decisionmaking after thorough analysis of all available 
information, including subcommittee minutes, Committee minutes, marketing 
field office reports and comments received. Without a showing that the action 
of the Secretary was arbitrary, his action is presumed to be valid. Benson v. 
Schofield, 236 F.2d 719, 722 (D.C. Cir. 1956), cert. denied, 352 U.S. 976 (1957). 
Under the narrow standard of review applicable (see § I, supra), we are not 
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permitted to substitute cur judgment for that of the Secretary. See Ethyl 
Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir.), cert. denied, 426 U.S. 941 (1976). 
"Nevertheless, the agency must examine the relevant data and articulate a 
satisfactory explanation for its action... .". Motor Vehicle Mfrs. Ass’n of the 
United States, Inc. v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983). 
A thorough examination of the rulemaking record shows that the Secretary 
engaged in reasoned decisionmaking after undertaking thorough examination 
of all available information. Petitioners’ challenge to the sufficiency of the 
rulemaking record on size regulations falls far short of meeting their burden 
of proof, which is squarely on petitioners (§ I, supra). Petitioners and the 
ALJ merely engage in second-guessing the policy judgments of the Secretary, 
which they must not do. Jn re Michaels Dairies, Inc., 33 Agric. Dec. 1633, 
1701-02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 34 Agric. 
Dec. 1319 (1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. Dec. 17, 1976). 

In attacking the Secretary’s actions, petitioners and the ALJ make several 
unfounded accusations as to the motives of Committee members and the 
Secretary. 

Petitioners state that, "through the admission of CTFA field agent notes, 
‘committee leaders’ were concerned about the volume of fruit being packed" 
(Petitioners’ Brief filed July 5, 1990, at 163). However, no field notes 
regarding the 1988 regulations were introduced that revealed any improper 
motivations on the part of Committee members. Furthermore, petitioners 
presented no evidence to sustain their argument that the "mega-packing 
houses and other large packing houses" net more income selling less quantity 
of bigger-sized fruit than selling more packages of smaller-sized fruit. Jd. 
Rather, the rulemaking record indicates that it was the determination of the 
Secretary that the entire industry would benefit from selling what consumers 
prefer--bigger-sized fruit. See, e.g., 54 Fed. Reg. 12,419, 12,419-20 (1989). 
Indeed, petitioners’ own witness testified that, with some exceptions, 
"Definitely, the demand of the consumer and the buyer is for larger sizes" (Tr. 
1819; see generally Tr. 1819-21). 

While the ALJ does not quote these specific sections of petitioners’ brief, 
she proffers a view, without evidentiary support, that the Committee members 
recommended the size amendments in order to impose allegedly “illegal” 
volume control (Initial Decision at 246-51). As noted above, the record is 
bereft of such evidence regarding such motivations of the Committees. 
Furthermore, whether the Committees were motivated by volume control or 
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not, it is the stated reasons of the Secretary that are at issue here. As noted 
above, volume control was not his purpose in enacting size regulations.” 

Petitioners also argue that "if Mr. Thuerk’s report had been diametrically 
opposed to the commodity committee’s desired findings, Mr. Thuerk quite 
likely would not have been paid" (Petitioners’ Brief filed July 5, 1990, at 164). 
However, nothing in the record supports that argument. 

Petitioners repeatedly attempt to inject policy arguments into this § 
8c(15)(A) proceeding. For example, petitioners challenge the legality of the 
Secretary's regulations by asking: “How many mothers of grade school 
children are going to want to put nectarines the size of a softball, or even a 
baseball in her child’s lunch bag?" (Petitioners’ Brief filed July 5, 1990, at 
165). Petitioners argue that, "In all likelihood, a young child will only eat two 
or three bites of the larger piece of fruit before he takes aim and throws it at 
a classmate walking by." (/d.). However, such arguments are completely 
irrelevant to this proceeding. Petitioners may not properly raise questions of 
policy in a § 8c(15)(A) proceeding. Jn re Sunny Hill Farms Dairy Co., 
26 Agric. Dec. 201, 217, aff'd, 446 F.2d 1124 (8th Cir. 1971), cert. denied, 405 
U.S. 917 (1972), and cases cited therein. Petitioners must confine their 
challenges to the rulemaking records before the Secretary at the time of the 
rulemaking (§ III, supra). 

Petitioners did not meet their burden of proof in challenging the 
sufficiency of any of the rulemaking records. Petitioners were required to 
show that there is no substantial evidence in the record to substantiate the 
Secretary’s findings. The inquiry here is not whether the Secretary could have 
come to some other conclusion, but whether there is evidence in the record 
to support the Secretary’s decision. Lewes Dairy, Inc. v. Freeman, 401 F.2d 
308, 319 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969). As demonstrated 
above, the size requirements were promulgated after thorough analysis of the 
Committees’ deliberations, and were supported by evidence in the informal 
rulemaking records. In short, the Secretary's rulemaking was rational, 
reasonable and authorized under the AMAA. 


“‘Also, the fact that size or maturity regulations might result in volume control does not 
make such regulations illegal (see § XIII, n. 37, supra). 
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C. The 1988 Size Regulations Were Promulgated in Accordance with 
the APA, 


The ALJ concluded that the Secretary’s promulgation of the size 
regulations was in violation of the notice and comment requirements of the 
APA (Initial Decision at 234-49, 256-58). However, that ruling is based on 
the erroneous view that the APA and Departmental Regulation 1512-1 
require a comment period of 30 days. As previously discussed (§ XII(B), 
supra), the APA has no such requirement. The only comment period required 
is one which will provide interested persons with a reasonable opportunity to 
respond. Phillips Petroleum Co. v. EPA, 803 F.2d 545, 559 (10th Cir. 1986). 
Also, as previously discussed (§ XII(B), supra), Departmental Regulation 
1512-1 provides no support for petitioners’ contentions or the ALJ’s holding. 
The Departmental Regulation is merely an internal directive which sets a goal 
"to improve internal management." Further, it only "recommends" a 30-day 
comment period. It does not require one. Finally, by its own stated terms, 
the directive provides no right on which petitioners may rely. See Vermont 
Yankee, 435 U.S. at 524; Brennan v. Ace Hardware Corp., 495 F.2d 368, 375-76 
(8th Cir. 1974). 

In the case of the regulations implementing the size and maturity 
requirements challenged here, the Secretary provided ample opportunity for 
public participation. The Secretary proposed the regulations for plums on 
April 8, 1988 (53 Fed. Reg. 11,669 (1988)), and peaches and nectarines on 
April 18, 1988 (53 Fed. Reg. 12,687 (1988) (nectarines); 53 Fed. Reg. 12,691 
(1988) (peaches)). The plum proposal provided a 17-day comment period. 
The peach and nectarine proposals included a 15-day comment period. The 
plum comment period was then extended through a notice in the Federal 
Register to include another 7 days, thereby providing a 24-day comment 
period for the plum proposal. 53 Fed. Reg. 13,413 (1988). The Secretary 
noted in each of these publications that a comment period of less than 30 days 
was deemed appropriate because the harvest and shipment of the 1988 crop 
was soon expected to start and as much notice as possible should be given 
regarding any adopted proposals. Furthermore, as the Secretary pointed out, 
the recommendations of the Committees were discussed and announced at 
public meetings in December of 1988. Indeed, the Secretary began receiving 
letters regarding the recommendations even before the proposals were 
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published, indicating that the industry was well aware of the recommendations. 
53 Fed. Reg. at 11,672 (1988). 

No comments were received regarding the size proposal for peaches.” 
An interim final rule adopted the size proposal for peaches without change on 
May 27, 1988 (53 Fed. Reg. at 19,234 (1988)). While the peach proposal had 
already provided the public the opportunity to comment during the 15-day 
comment period following the notice of proposed rulemaking, the public was 
provided until July 11, 1988, to comment on the interim final rule for size and 
maturity. This provided those interested an additional 45 days to comment on 
the size and maturity regulations before the rule would be finalized, or a total 
of 84 days from the notice of proposed rulemaking as to peaches. 

Some comments both favoring and opposing the nectarine size proposals 
were received. As discussed above (§ XIII(B)), the Secretary determined that 
the size regulations for nectarines would be beneficial to the industry and 
adopted the proposal for nectarine sizing in an interim final rule on May 27, 
1988 (53 Fed. Reg. at 19,226 (1988)). As with peaches, this interim final rule 
provided an additional 45 days in which to comment on the size and maturity 
regulations before the rule would be finalized, or a total of 84 days from the 
notice of proposed rulemaking as to nectarines. 

A high volume of comments, the majority of which were in opposition to 
the plum proposal, were received by the Secretary. As discussed above (§ 
XIII(B)), the Secretary rejected the proposed increase in size regulations for 


plums in an interim final rule on May 27, 1988 (53 Fed. Reg. 19,218 (1988)). 
That interim final rule made no changes in the pre-existing plum size 
regulations except to relax size requirements for two varieties. This interim 


“The public meetings and letters were not, of course, a substitute for notice and comment 
regarding the 1988 size and maturity regulations. They are, however, an indication that the 
industry was already well aware of the issues and were prepared to respond with comments more 
quickly than if a proposal involved a totally new topic. Furthermore, petitioners have no right 
to bring a class action for the industry under 7 U.S.C. § 608c(15)(A). The relevant question is 
whether petitioners (and not some unknown growers or handlers) were injured by the length of 
the comment period. Petitioners’ and their counsels’ constant participation at Committee 
meetings, in letter writing, and in litigation regarding tree fruit size and maturity, show that they 
were well prepared to submit their comments in a timely fashion. 


“Petitioners commented only on the maturity changes of the peach proposed rule at this 
point. As stated above (§ XIII(B)), the peach size proposal did not recommend increasing sizes 
for listed varieties. Petitioners did, however, later comment on the peach size regulations in 
response to the interim final rule published on May 27, 1988. 
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final rule, which also included the maturity regulations for plums, provided a 
45-day comment period before such rule would be finalized. These interim 
final rules were ultimately finalized on March 27, 1989 (54 Fed. Reg. 12,419 
(1989) (nectarines), 54 Fed. Reg. 12,423 (1989) (plums) and 54 Fed. Reg. 
12,427 (1989) (peaches)). 

The APA requires only that the agency provide a reasonable opportunity 
for public participation. Phillips Petroleum Co. v. EPA, 803 F.2d 545, 559 
(10th Cir. 1986). As demonstrated above, the Secretary provided ample 
opportunity for public comment regarding the 1988 size and maturity 
regulations. Indeed, the record reflects that the petitioners submitted quite 
lengthy comments, through their attorney, at each phase of the rulemaking. 
See discussion of comments submitted by Mr. Brian Leighton in the Federal 
Register notices cited above, as well as the actual comments included in 
Exhibit 31(GG), (HH) and (II). The heavy participation of the public, 
including that of the petitioners, demonstrates that the Secretary provided 
reasonable opportunity for public participation and that, in any event, these 
petitioners were certainly not prejudiced by the length of the comment period. 

The ALJ (Initial Decision at 239-49) and the petitioners (Petitioners’ Brief 
filed July 5, 1990, at 36-38) also refer to the Secretary’s "good cause findings" 
provided in the interim final rules of May 27, 1988. As discussed above (§ 
XII(B)), the APA does not require a 30-day comment period, nor does it 
require a showing of good cause as to why less than a 30-day comment period 
was provided. The APA requires only that good cause be provided as to why 
no notice and public procedure is provided, 5 U.S.C. § 553(b)(3)(B), and as 
to why the effective date of a final rule is not postponed for 30 days after 
publication in the Federal Register, 5 U.S.C § 553(d)(3). 

There are two "good cause" findings contained in each of the interim final 
rules of May 27, 1988 (53 Fed. Reg. 19,226, 19,231-32 (1988) (nectarines); 53 
Fed. Reg. 19,218, 19,223, 19,234, 19,238 (1988) (peaches and plums)). One 
finding pertains to the comment period provided after the rules’ effective 
dates. The Secretary had, however, already provided a comment period in the 
notice of proposed rulemaking, as discussed above. The comment period 
specified in the interim final rules provided the public with the opportunity to 
submit additional comments. The maturity regulations contained in the 
interim final rules contained only slight modifications from the proposed rules, 
and were substantially similar to the requirements already in place for many 
years. The size regulations adopted in the interim final rules were identical 
to those proposed, but for the rejection of the proposed increased plum size 
regulations and the rejection of a proposed minor peach size requirement 
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regulating non-listed varieties during a particular time period. Thus, as 
discussed above, a comment period was provided prior to any adoption of the 
1988 size and maturity regulations, and additional time to comment was 
provided by the interim final rules. 

The other "good cause finding" pertains to the effective dates of the 
interim final rules. The petitioners made no challenge under the APA’s 
effective date requirement, and, therefore, that matter need not be considered. 
Nonetheless, the Secretary did state good cause in the Federal Register 
publication as to why the effective dates of the rules were not delayed for 30 
days. As the Secretary stated: (1) shipments of the crops had already begun 
and the rules were needed to cover as much of the 1988 crops as possible, and 
(2) the maturity requirements set forth were substantially similar to those that 
were currently being implemented. See 53 Fed. Reg. at 19,231, 19,238, 19,223 
(1988). In addition, the Secretary referred to some relaxation of regulatory 
requirements (id.), and relaxations are exempt from the 30-day delayed 
effective date requirement. 5 U.S.C. § 553(d)(1). 

The ALJ also concluded that the size and maturity regulations did not 
include a substantial basis and purpose statement (Initial Decision at 235-36). 
However, as stated earlier (§ XII(A)), in rulemaking, "[t]he agency is not 
required to supply specific and detailed findings and conclusions, but need 
only ‘incorporate in the rules a concise general statement of their basis and 
purpose.” See American Medical Ass’n v. Mathews, 429 F. Supp. 1179, 1204 
(N.D. Ill. 1977). As demonstrated by the examination of the rulemaking 
above, the Secretary issued regulations which included not only exhaustive 
examination of the issues before him, but detailed explanation of what the 
rules were intended to accomplish and how. As the Secretary stated, inter 
alia, in the finalization of the interim final rules, "The changes were intended 
to foster repeat purchases and maintain consumer satisfaction," 54 Fed. Reg. 
at 12,420 (1989), and "the maturity requirements and variance appeal 
procedures . . . were set forth in the interim final rule to assist . . . producers 
and handlers in improving the quality of the [fruit] they market." 54 Fed. Reg. 
at 12,422 (1989). See also 54 Fed. Reg. at 12,424-26, 12,428-31 (1989). 
Accordingly, the 1988 size and maturity regulations included a substantial basis 
and purpose statement. 
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D. The 1988 Size Regulations Implemented Under Marketing Orders 
916 and 917 Do Not Constitute a "Taking" Under the Fifth 
Amendment. 


The ALJ concluded that the peach, plum and nectarine size requirements 
constitute a "taking" in violation of the Fifth Amendment (Initial Decision at 
246). I disagree. 

A "taking" has been defined as governmental action depriving the owner 
of substantially all of its ownership interest for a private rather than public 
use. Ruckelshaus v. Monsanto, 467 U.S. 986, 1004-05 (1984). When applying 
the "takings" doctrine to economic regulation, one looks to: (1) the character 
of the governmental authority; (2) its economic impact or degree of 
diminution of value; and (3) the governmental interference with the owner’s 
reasonable, distinct investment-backed expectations. Keystone Bituminous 
Coal Ass’n v. DeBenedictis, 480 U.S. 470, 485-97 (1987). In applying those 
standards to the case at hand, the size requirements involved here do not 
implicate the prohibition against takings for private use. 

The government action here is a restriction on the sizes of peaches, plums 
and nectarines that may be shipped to the fresh market. The objective of the 
regulations, inter alia, is to establish such orderly marketing conditions as will 
be in the public interest. It has long been established that it is a valid exercise 
of the commerce power to regulate commodities in interstate commerce, and 
that such regulation furthers a legitimate governmental objective. See United 
States v. Rock Royal Co-op., Inc., 307 U.S. at 572. The size requirements are 
applied equitably upon all handlers. Application of size requirements is 
supported by the finding that the benefits to handlers of combating disorderly 
conditions caused by undesirable fruit in the marketplace outweigh any costs 
of complying with the size restrictions. See 53 Fed. Reg. 19,234, 19,226, 
19,218 (1988). Finally, the action taken is the result of close cooperation and 
negotiation between the Secretary and a representative industry body. Thus, 
the size requirements do not constitute an uncompensated taking, but a 
requirement which contributes to the maintenance of a well-established, 
industry-conceived program of self-help.” 


“Petitioners argue that the size regulations were implemented to benefit the "mega-packing 
houses" and industry leaders. See Petitioners’ Brief filed July 5, 1990, at 166. However, the 
record does not support that contention. Furthermore, even if the size requirements at issue in 
this case did benefit some members of the industry more than others, such differential effects 
are permissible under the Act. The mere existence of such effects does not, of itself, render a 





1324 AGRICULTURAL MARKETING AGREEMENT ACT 


The second consideration in the takings clause analysis is the regulations’ 
economic impact or diminution of value. The manner of regulation and effect 
of the size regulations are questions of economic theory and policy. These 
determinations were made and expressed by Congress in its enactment of the 
statute authorizing Marketing Orders. As discussed above (§ XIII(A)), 
Congress determined that' Marketing Orders would benefit the growers and 
thereby the economic health of the country, and that such Marketing Orders 
should include size regulations when the Secretary determines that they would 
effectuate the declared purposes of the Act. This determination, delegated to 
the Secretary, was made in the promulgation of the Marketing Order 
provisions authorizing the regulation of peaches, plums and nectarines by size, 
and in each subsequent size regulation issued under the Orders. These 
economic and policy considerations are addressed by the Secretary in his 
rulemaking capacity. 

The Secretary determined, after examination of formal rulemaking records, 
that Marketing Orders 916 and 917 should include authority to issue size 
regulations (See § XIII(A), supra). In his informal rulemaking capacity during 
the 1988 season, the Secretary determined that the nectarine industry would 
best be served by increasing the current size restrictions. As discussed above 
(§ XIII(B)), the Secretary determined, after analysis of voluminous 
information, that consumers desired larger nectarines and that the smaller 
nectarines were proving detrimental to grower returns. In the case of plums, 
the Secretary determined that the existing regulations with relaxations for two 
varieties would best serve the industry, and that the peach size requirements 
needed only minor modification. Since the Secretary made these 
determinations in his legislative capacity, the policy decisions underlying size 
regulations may properly be challenged only by appeals to the Secretary in his 
legislative capacity, or in the Halls of Congress. The Secretary specifically 
considered the impact of the 1988 size regulations on handlers, and concluded 
that the benefits to the industry would compensate for the costs of complying 
with the size regulations. Only the Secretary, acting in his legislative capacity, 
or the Congress, may now overrule these findings and decisions, since they are 
not arbitrary and capricious, and were supported by formal rulemaking 
records (not challenged here) and by informal rulemaking records. 


given marketing order unconstitutional. See United States v. Mills, 31S F.2d 828, 838 (4th Cir.), 
cert. denied, 374 U.S. 832, 375 U.S. 819 (1963). 
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The third question to be addressed is the extent to which the size 
regulations interfered with petitioners’ reasonable, distinct investment-backed 
expectations. Size regulations have been a part of Marketing Orders 916 and 
917 since the inception of the Orders. Petitioners had no reasonable 
expectation that they would be able to market their fruit free of size 
regulations. Furthermore, these size regulations were unanimously 
recommended at Committee meetings in December of 1987 -- long before 
shipment of fruit for the season began. Thus, the petitioners did not have a 
reasonable expectation of avoiding these size regulations. Petitioners’ claim 
also fails to show that the regulations effect a diminution in value to the point 
that the owner is substantially deprived of all of its ownership. The size 
requirements in question require that only the specified sizes of plums, 
peaches and nectarines be shipped into the fresh market. The regulations 
certainly do not prevent petitioners from shipping "substantially all" of the 
crop they own into the fresh market. Rather, the regulations help to ensure 
that the best of the crop goes to fresh market, thereby increasing petitioners’ 
returns. Further, fruit which does not meet such size requirements may be 
sold for use in the processed market, such as canning, freezing, or preserving. 
The benefits that exist, as determined by the Secretary in his rulemaking, 
legislative capacity (namely, increased returns in the fresh market through 
application of size requirements which ensure better acceptance of California 
fruit in the market place), outweigh the costs of complying with the 
regulations. 

As shown above, the size regulations implemented by the Secretary are a 
legitimate exercise of the Secretary's rulemaking power conferred upon him 
by Congress through its authority to regulate under the Commerce Clause. 
Nothing cited by petitioners or the ALJ supports the view that these 
regulations rise to the level of a "taking," in violation of the Fifth Amendment. 
As stated by Justice Holmes in Pennsylvania Coal Co. v. Mahon, 260 U.S. 
393, 413 (1922): "Government hardly could go on if to some extent values 
incident to property could not be diminished without paying for every such 
change in the general law." And as expressed in Keystone, 480 U:S. at 491 & 
n, 21: 


Under our system of government, one of the State’s primary ways of 
preserving the public weal is restricting the uses individuals can make 
of their property. While each of us is burdened somewhat by such 
restrictions, we, in turn, benefit greatly from the restrictions that are 
placed on others.” 
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"1The Takings Clause has never been read to require the States or 
the courts to calculate whether a specific individual has suffered 
burdens under this generic rule in excess of the benefits received. Not 
every individual gets a full dollar return in benefits for the taxes he or 
she pays; yet, no one suggests that an individual has a right to 
compensation for the difference between taxes paid and the dollar 
value of benefits received. 


Thus, the fact that petitioners would prefer to ship any sized fruit that they 
desire without regard to the Marketing Order requirements does not render 
the regulations takings. The petitioners, just as all those regulated under the 
Marketing Orders, have received the benefits of orderly marketing conditions. 
They have been enhanced by the regulations, as is manifested by the 
continued growth and prosperity of the peach, plum and nectarine industries 
noted by the Secretary in the rulemaking records. Thus, petitioners have not 
sustained the argument that they suffered substantial loss of an ownership 
interest. 

The last point to make is that the regulation in question is for a public, 
rather than a private, purpose. See Missouri Pac. Ry. v. Nebraska, 164 U.S. 
403, 415-17 (1896). “The modern Court, in a development paralleling the 
decline of economic due process scrutiny, tends to be extremely deferential 
toward legislative determinations of what constitutes public use." G. Gunther, 
Constitutional Law 485 (11th ed. 1985). Justice O’Connor stated for the Court 
in Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 242-43 (1984): 

' 

When the legislature’s purpose is legitimate and its means are not 

irrational, our cases make clear that empirical debates over the wisdom 

of takings—no less than the debates over the wisdom of other kinds of 

socioeconomic legislation—are not to be carried out in the federal 

courts. 


It was in light of the above principles that a claim, that Marketing Orders 
which authorize volume control regulations constitute a taking in violation of 
the Fifth Amendment, was rejected long ago. In Mulford v. Smith, 307 U.S. 
38, 49-51 (1939), the Court held that despite cash investments by tobacco 
growers in crops they could not market due to imposition of tobacco 
allotments among farmers, the financial losses did not constitute a "taking," 
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within the meaning of the Fifth Amendment. Rather, such regulation 
constituted an authorized exercise of legislative authority under the Commerce 
Clause. Similarly, the takings argument with regard to size regulations must 
fail. 

In Frame, supra, the United States Couri of Appeals for the Third Circuit 
determined that the collection of assessments under the Beef Research and 
Promotion Order does not constitute a "taking" in violation of the Fifth 
Amendment. The court pointed out that while the Fifth Amendment 
prohibits the government from taking property for private use, citing Hawaii 
Housing Authority v. Midkiff, 467 U.S. 229, 241 (1984), it is clear that Congress 
had a reasonable basis to believe the Beef Promotion Act to be in the public 
interest, and the beef assessments did not constitute a taking (885 F.2d at 
1138-39). 

Likewise, the public purpose of the AMAA and its authorization of size 
regulations is clear. Congress concluded that the regulation of agricultural 
commodities by size would be in the public interest. The authority for 
Congress to regulate agricultural commodities in interstate commerce is 
equally clear. See Rock Royal, 307 U.S. 533, 568-71 (1939). These 
considerations, added to the fact that petitioners could not sustain an 
argument that they experienced substantial loss in an investment-backed 
reasonable expectation, render petitioners’ claim under the takings clause 
without merit. 


XIV. The Maturity Regulations Under Marketing Orders 916 and 917, 
Both as Promulgated and as Applied, Are in Accordance with Law. 


The ALJ concludes that the maturity regulations of the Secretary are 
arbitrary, capricious, unsupported by substantial evidence, and otherwise 
contrary to the APA (Initial Decision at 210-58, 279). It is unclear whether 
her ruling applies both to the 1988 and the 1989 seasons, since her decision 
is directed primarily to the 1988 season, but on some occasions mentions 1989 
or later seasons (Initial Decision at 222, 228, 246, 248, 279). 

The Amended Petition herein refers to the 1989 season, and petitioners’ 
briefs before the ALJ challenge both the 1988 and 1989 maturity regulations, 
in certain respects (see, e.g., Petitioners Brief filed May 16, 1990, at 128, 130, 
132). 

The ALJ repeats at length her findings and conclusions as to the 1980-87 
seasons which I reversed in Wileman I (e.g., Initial Decision at 216-22, 
251-55). The ALJ again states: that beginning in 1980, the Marketing Order 
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Committees created, and maintained for 8 years, higher maturity levels for 
nectarines, plums and peaches, unlawfully and without authorization from the 
Secretary; that they used irrational and discriminatory tests on the fruit (color 
chips and “spring"); that they unlawfully usurped the authority of the 
inspection service; that changes in the particular color chip for any variety was 
a change in the law; that variance procedures were illegal delegations to the 
Committees and were performed contrary to the terms of the procedures 
adopted, and that variances were granted or denied based on favoritism; that 
there was no meaningful oversight by the Secretary; and that the higher 
maturity standard did not foster the purposes of the AMAA. All of these 
conclusions, and the underlying findings, were reversed in Wileman I (49 
Agric. Dec. at 738 n. 4, 795-834, slip op. at 27 n. 4, 88-127). 

The ALJ states that because peaches were not a part of Wileman I, "it is 
appropriate to review some of the evidence which is applicable thereto" (Initial 
Decision at 215). However, peaches are a part of Marketing Order 917 
(7 C.F.R. Part 917), as are plums, a commodity that was litigated for 1980- 
1987 in Wileman I. Since petitioners chose to litigate only one of the 
commodities in Order 917 in Wileman I for 1980-1987, they are barred from 
splitting their cause of action by litigating one of the other commodities in 
Order 917 for 1980-1987 in Wileman II. See Restatement (Second) of 
Judgments §§ 24-26. 

Furthermore, it is evident from the record herein that for 1980-1987, the 
system enacted for peaches, as well as the factual and legal bases therefor, 
and the actions taken thereunder, were exactly the same as for plums. (Ex. 
33(N)-(AA)). Thus, Wileman I constitutes a bar to litigating or relitigating 
nectarines, plums or peaches for 1980-1987 (§ IV, supra), and, at the very 
least, Wileman I constitutes either collateral estoppel or stare decisis regarding 
peaches between 1980-1987. 

In the portion of her Initial Decision referred to above in this section, as 
well as elsewhere, the ALJ alleges many facts or erroneous statements, 
without any citation, and without mentioning that they were reversed in 
Wileman I. For example, the ALJ states that respondent and the Judicial 
Officer never referenced any California State rule regarding the time for 
maturity testing (Initial Decision at 220). However, respondent entered the 
State rule in evidence in Wileman I (Ex. 62), and I cited Exhibit 62 along with 
Tr. 3057-58 in Wileman I, 49 Agric. Dec. at 831, slip op. at 124. Also, she 
asserts that the color chips and other maturity tests used in 1980-1987 were 
arbitrary and capricious methods of determining maturity (Initial Decision at 
222, 227). However, in Wileman I, I found the opposite (i.e., that there was 
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substantial evidence supporting the maturity test methods used in those years). 
It would serve no useful purpose to address here each of the rejected findings 
and conclusions from Wileman I that the ALJ revives in her Wileman II Initial 
Decision. All Wileman I issues must be decided by the Wileman I record (§ 
IV, supra). Nonetheless, I will reluctantly mention some instances, later in 
this section, where the ALJ applies her rejected theories to the 1988 
marketing season. 

For the 1988 season, much more detailed maturity regulations and variance 
procedures were adopted by the Department through notice-and-comment 
rulemaking. It is settled that each rulemaking must be judged on the basis of 
its own administrative record (§ III, supra). 

At the outset, it should be recognized that § 2 of the AMAA (7 U.S.C. § 
602) sets forth the policy of Congress to establish and maintain such 
“minimum standards of quality and maturity and such grading and inspection 
requirements for [fruits] in interstate commerce as will effectuate such orderly 
marketing of such agricultural commodities as will be in the public interest" 
(7 U.S.C. § 602(3)). Section 8c(6)(A) of the AMAA (7 U.S.C. § 608c(6)(A)) 
specifically provides that Marketing Orders may contain terms and provisions 
specifying the grade, quality or size of fruit that may be marketed or 
transported by handlers. And both Order 916 and Order 917 contain 
provisions providing for regulations limiting the maturity of fruit that may be 
shipped (7 C.F.R. §§ 916.52(a)(1), 917.41(a)(1)), quoted in § XIII(A), supra. 
These maturity provisions are not some new innovation. The Plum and Peach 
Order dates back almost to the enactment of the AMAA (previously as 
7 C.F.R. Part 936), and the Nectarine Order has been in existence for 30 years 
(previously as 7 C.F.R. Part 937). The above-quoted and cited provisions of 
7 C.F.R. § 916.52(a)(1) and 7 C.F.R. § 917.41(a)(1) were promulgated on 
June 25, 1958 (23 Fed. Reg. 4616, 4619 (1958) (then § 937.52(a)(1)), and 
December 23, 1965 (30 Fed. Reg. 15,990, 15,995 (1965)), respectively. 
Accordingly, the desirability of maturity regulations has long been recognized. 

The Orders and their rulemaking records recognize that the Committees, 
because of their knowledge and experience, are well qualified to evaluate 
relevant factors and to develop economically sound and _ practical 
recommendations (23 Fed. Reg. 3007, 3015 (1958)). Long before the 
controversy in this proceeding, maturity regulations were promulgated under 
these two Marketing Orders. (See, e.g., 7 C.F.R. §§ 916.348, 917.438 (1976)). 

Turning to the particular regulations issued in May 1988 pursuant to 
informal rulemaking, 7 C.F.R. §§ 916.356, 917.459, .460, it is clear from the 
rulemaking record in evidence (Ex. 31) that the Committees at open meetings 
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fully considered the maturity requirements to be recommended for the 1988 
season (e.g., Ex. 31(Q)-31(Y)). The particular test assignments, as noted by 
the Secretary in his notices of proposed rulemaking in April 1988 (Ex. 31(A), 
31(C), 31(F)), reflected the best scientific and technical judgments of the 
inspection personnel, the Committees’ staff and the Committees’ members 
based on their extensive hands-on experience. Numerous comments were 
received on the proposals containing the views of growers, handlers, food 
stores, scientists and consumers (Ex. 31(HH), (II), and (QQ)). Slight changes 
were then made in some of the procedures in the interim final rules published 
in May 1988. 

Petitioners, who bore the burden of proof, did not point to specific 
deficiencies in the rulemaking records. Instead, they merely restated the 
ALJ’s findings rejected in Wileman I concerning the 1980-87 time period, and 
then stated that there is "nothing" in the rulemaking records that supports the 
rulemaking (Petitioners’ Brief filed July 5, 1990, at 141). This approach failed 
to explain away the scientific studies, statements drawn from the experience 
of experts in the industry, input from the marketers and consumers, and the 
vast amount of evidence showing that the Secretary’s action was not arbitrary 
or capricious, and is supported by substantial evidence. 

The ALJ, likewise, disregards my WilemanI decision“ and the 
rulemaking records herein. First, she takes the position that the 1988 maturity 
regulations must be struck down since they use color chips, and color chips 
are an arbitrary, capricious, discriminatory and ineffective measure of 
maturity, based on her Wileman I decision, which was reversed (Initial 
Decision at 222, 225, 233).“° Then she states that the color chips were 
arbitrary and capricious because there were no specific scientific studies in the 
1988 rulemaking record regarding the use of color chips or assigning specific 
color chips to each variety (Initial Decision at 223a, 225). The impact of the 
ALJ’s decision is that each test designation for each variety merits a lengthy 
theoretical discussion. However, the 1988 rulemaking documents and records 


“SSince I have frequently, and recently (Jn re Harris, 50 Agric. Dec. 683, 711-18 (1991) 
(Ruling on Certified Question)), commented on the duty of ALJ’s to follow the policy and 
holdings of the agency, as set forth in the Judicial Officer’s decisions, I will not belabor the 
matter here. 


“The ALJ also held that the 1988 maturity regulations were unlawful since they relied on 
"incorrect" or "false and/or misleading" information (Initial Decision at 248, 251-55), based on 
her findings and conclusions regarding such information that I reversed in Wileman I. 
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show that the particular test designation for each variety reflected the 
accumulated in-the-field experience of the inspection service and the 
Committees’ staff and members in matching well-matured fruit with the 
particular tests and color chips. Furthermore, the correctness of the vast 
majority of the designations is apparent by the fact that they drew no 
comment or request for change in the meetings prior to the proposals 
(Ex. 31(K), (M), (O), (R)), in the comments to the proposals (Ex. 31(HH), 
(II), and (QQ)), or in variance requests during the season (Ex. 307-310). 
Even petitioners made suggested changes to very few of these specific test 
designations (Ex. 31(II)). 

The APA does not mandate theoretical scientific studies. The minutes and 
comments in the rulemaking records indicate that the use of color chips and 
their assignment in this manner has been successful over the years in 
achieving the shipment of well-matured fruit. There is no credible rulemaking 
record evidence to the contrary. Thus, the substantial rulemaking record 
evidence supports the use of color chips. Furthermore, as shown below, their 
have been studies that indicate that the shipment of well-matured fruit, which 
has been accomplished through using color chips and spring tests, has been 
successful in meeting the goals of the AMAA and the Orders. 

In a final attack on color chips, the ALJ turns to "evidence" not in the 
rulemaking records, and, hence, not properly a part of the record here (see 
§ III, supra). Yet, even such "evidence" fails to support the ALJ’s conclusions. 
The ALJ first cites a press release (not even erroneously received in evidence) 
which doesn’t even mention color chips, but appears to advocate smelling 
Georgia peaches to determine maturity (Initial Decision at 222a-22b). The 
ALJ also relies on some fruit cutting, done over respondent’s objection by 
Inspector Brown at the adjudicatory hearing, on Chilean fruit purporting to 
be a particular variety of nectarine (Initial Decision at 227-28). Since the 
regulations permit variances because color chip assignments for a variety may 
need to be changed based on weather or soil (see, e.g., State of California 
comment in Ex. 31(II), letter dated April 25, 1988, at 2), it is not surprising 
that there was less than correlation between the color chip used in the 
summer in California and the fruit grown 6 months later in the particular 
weather and soil in Chile at that time. Such "evidence," even if it had been a 
part of the informal rulemaking records, would have had no probative value. 

Finally, the ALJ relies on testimony at the adjudicatory hearing by 
petitioners’ "expert" Whaley and the Department’s counter-expert Mitchell, 
despite the fact that this "evidence" is not a part of the informal rulemaking 
records (Initial Decision at 222, 228-33). No point would be served by an 
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extensive analysis of this extra-record testimony, since it is not part of the 
records before the Secretary upon which the Secretary’s regulations must be 
judged (§ III, supra). Briefly, the record shows (Ex. 246, 376-378; Tr. 2025-32, 
4441-65) that the Department’s witness, Gordon Mitchell, was a much- 
published expert who had far greater expertise regarding tree fruit maturity 
and accompanying color changes than the unpublished Julian Whaley. 
Mitchell asserted that color chips were the best non-destructive, in-field 
method for the measurement of maturity. Further, he noted that the color 
analysis tests conducted on the color chips by Whaley were invalid because 
Whaley had used the incorrect color scale in his analysis. 

The ALJ finds great significance in the fact that a set of color chips 
created in 1989 was not exactly identical to a set created in 1987 when 
subjected to a color analysis machine (Initial Decision at 228-32). But 
Gordon Mitchell did not indicate that there was any need to use a color 
analysis unit in creating a set of color chips. There is no showing that the 
1989 chips were not sufficiently identical to the 1987 chips for the purpose for 
which they were to be used (i.e., grading tree fruit with the naked eye). Even 
the ALJ notes that the Committees and the Inspection Service worked 
diligently to make sure the color chips met that criteria (sufficiently identical) 
before they issued the 1989 color chips (Initial Decision at 229). It is also a 
matter of record that, despite explicitly monitoring the use of the 1989 color 
chips, neither the Committees nor the Inspection Service encountered any 
problem during the season with the new color chip sets (Tr. 3539, 3544, 
3562-64). Therefore, the testimony and exhibits of the experts (which are not 
a proper part of the record) do not cast any doubt on the use of color chips 
or the specific sets used in 1987 and 1989. 

Petitioners and the ALJ also state that there were technical insufficiencies 
in the 1988 maturity rulemaking (Petitioners’ Brief filed July 5, 1990, at 
152-56; Initial Decision at 234-39), in that the Department provided less than 
a 30-day comment period in its notice of proposed rulemaking for the 1988 
maturity regulations, and allegedly failed to provide an adequate basis and 
purpose statement. These rulings and arguments are the same as were made 
with regard to the size regulations, and are invalid for the same reasons set 
forth in § XIII(C), supra, as to the size regulations. The Secretary’s 
explanation as to the reasons for adopting the maturity requirements 
constituted an adequate basis and purpose statement. 

The ALJ also held that since the interim final rules were “drastically 
different than the proposed rule," a new proposal should have been published 
(Initial Decision at 247-48). But there is no requirement that the actu! rule 
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promulgated be set forth in the notice of proposed rulemaking, as long as the 
subject matter to be considered was described in the proposal. United States 
v. Wrightwood Dairy Co., 127 F.2d 907, 910-11 (7th Cir. 1942); Jones v. 
Bergland, 456 F. Supp. 635, 644-45 (E.D. Pa. 1978); In re Belle-Vernon Milk 
Co., 13 Agric. Dec. 447, 478-79 (1954); In re Terrace Park Dairy, 12 Agric. 
Dec. 1383, 1394 (1953). In the instant case, the interim final rules closely 
tracked the proposals. The main difference cited by the ALJ is that it was 
proposed to change from the then current system, under which color chip 
variances and changes involved both the Committees and the inspection 
service, to a system under which variances and changes were decided solely 
by the inspection service. After comment, the interim final rules adopted 
resembled the then current system, with some additional appeals and 
recordkeeping protections for those seeking variances. The public was 
adequately noticed as to the topic when the rules adopted fell in between the 
then current and proposed rules.”” 

The ALJ also concludes that the interim final rules did not address the 
comments (Initial Decision at 248-56), and did not consider whether the 
well-matured regulations with color test standards met the goals of the 
AMAA and the Orders, or caused problems to handlers shipping to either 
coast and to terminal markets as distinct from chain stores (/d. at 223). 
Furthermore, she concluded that increased packing costs and consumer 
acceptance were also not considered in the rulemaking (/d.). In my view, all 
relevant issues were adequately discussed. For example, the proposed and 
interim final rule for nectarines (Ex. 31(A) and (B)) described how the well- 
matured standard using color chips was adopted in 1980 to foster the goals of 
producers under the AMAA and the Order and meet consumer demand (53 
Fed. Reg. at 12,688-89 (1988)), and how this standard has created greater 
consumer acceptance and an expansion of sales (53 Fed. Reg. at 12,689 
(1988)). The success of this well-matured standard was also quantified (53 
Fed. Reg. at 19,227, 19,230 (1988)), and its coast to coast acceptance in all 
markets considered (53 Fed. Reg. at 19,230 (1988)). The harvest and packing 
effects were also addressed (53 Fed. Reg. at 19,230 (1988)), as were several 


“The interim rules also failed to adopt a proposal that would have changed the then current 
system whereby a variance might only apply to specific orchards or areas to a system where all 
variances applied to all orchards and areas. Since the interim rules did not change the then 
current system, no APA problem arises. 
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studies supporting the well-matured standard (53 Fed. Reg. at 19,229-30 
(1988)). 

The ALJ fails to consider the instances where Committee members 
testified in Wileman I that they too, like petitioners, shipped to the East Coast 
and to terminal markets, with no overripeness problems.” In Wileman I, 1 
held that the well-matured system was lawful and reasonable for all markets 
(49 Agric. Dec. at 796-831, slip op. at 88-124). Since the 1988 regulations do 
not materially change the scope or strictness of the requirements, the same 
results must follow here. 

Furthermore, contrary to the ALJ’s statements (e.g., Initial Decision at 
225), there are many studies in the 1988 rulemaking record supporting the 
well-matured requirements. There are 13 studies regarding virtually every 
aspect of fruit maturity which conclude, inter alia, that ground color is a 
proper indicia of maturity levels, and that more mature tree fruit stores better, 
and bruises less in transit (Ex. 31(II)). There is also evidence in support of 
the feasibility and success of applying the well-matured standard from the 
State of California inspectors (Ex. 31(II)), as well as participants at 
Committee meetings (Ex. 31(R), pp. 5-9; Ex. 31(V), pp. 5-7; Ex. 31(X), pp. 
4-5; Ex. 31(FF)). The rulemaking record also contains information regarding 
competitive fruit supplies and prospects (Ex. 31(PP)). There are also 
descriptions of (Ex. 31(K), pp. 3, 5; 31(M), pp. 5-6, 9; 31(U), p. 6; 31(V), p. 
5), and, in most cases, copies of, retail studies proving the industry and 
consumer desire for well-matured tree fruit (Ex. 31(II), copies of: Thuerk 
Study in 1988; Survey of Retailers in 1984; Field Staff Survey of Markets; 
informal survey of members by Canadian Fruit Wholesalers in 1988; see also 
descriptions of results of Home Testing Institute Study in 1985). In addition, 
there are comments from shippers to the East Coast (Bruno Dispoto Co.; S. 
Strock and Co.; M.I. Catania Co., Ltd.) and even to the United Kingdom 
(Frumar Ltd.) indicating the popularity of well-matured fruit in these markets 
(and, obviously, the viability of shipping well-matured fruit to these markets) 
(Ex. 31(II)). Finally, the rulemaking documents themselves, as well as the 


“In the present proceeding, even petitioner’s own witness, Ray Gerawan, testified that he 
ships fruit nationwide to all markets at a far higher maturity level than well-matured without any 
significant problems (Tr. 1794-98, 1806-08, 1861). 


“The May 1988 Thuerk Study of Retailers states that "62 percent of the respondents 
[retailers] want higher maturity levels [for California tree fruit], while 31 percent said it is ‘o.k. 
as is’ (Thuerk Study at 3, Ex. 31(ID)). 
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support material (Ex. 31(JJ)), demonstrate the lawfulness of the Department’s 
purpose in enacting these regulations. 

Although it is of no consequence here, contrary to the ALJ’s conclusions, 
petitioners are not interésted in improving the level and testing of maturity, 
or in improving the advertising program, or in having some unstated views or 
reforms considered. Rather, their intent, by their own words, is to destroy the 
Marketing Orders. At the autumn 1987 Nectarine Commodity Committee 
meeting considering the 1988 maturity and size regulations, Mr. Tokie Elliott, 
currently chief operating officer of petitioner Wileman Bros. & Elliott, Inc., 
stated that he does not like the Committee legislating what he can do with his 
own fruit and that he should be allowed to go broke on his own (Ex. 31(R), 
p. 6). In response to the 1988 proposed rule for maturity, his father, Frank 
Thomas Elliott, Jr., the principal owner of the corporation, filed a comment 
(Ex. 31(I1)) expanding on his son’s views: 


Ever since our industry started adopting regulations having to do 
with what I could grow, pick, pack, sell, and ship, it has cost me money. 
I don’t believe in regulations and think we’d be better off without them. 


If the consumer won’t buy what I grow, then that’s my fault and if 


the consumer buys what I grow, that’s because I raised fruit that they 
like. 


If the consumer doesn’t buy my fruit, I go out of business and that’s 
what this business is all about. Supply and demand is the nature of this 
business. 


We don’t need anyone telling us how to run our business, other 
than the consumer. Regulations aren’t what the consumer is buying. 
The consumer is buying fruit and not regulations!!! 


It’s crazy to have a bunch of committees telling the rest of the 
industry how to grow fruit. The people on those committces don’t 
know a damned thing about my orchards, my customers, my farming 
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practices or anything else. At the same time, I don’t know anything 
about their’s and don’t want to know anything. . . . 


When all of those fools who make the regulations, make the wrong 
decision (as they do quite often), it costs me money and not them!!! 


Not only do I think you shouldn’t approve this proposal, but I’d like 
to see you throw out all of the regulations now on the books. Let us 
get back to the free enterprise system and let us do the job we’re 
capable of doing. 


Although it is clear that petitioners’ objections to the maturity regulations 
are based upon the economic policy behind the AMAA and the Marketing 
Orders, they have the lawful right to contest every aspect of the programs. 
However, their attacks fall far short of the mark, in my view. 

The remainder of petiticners’ objections regarding the maturity regulations 
(Petitioners Brief filed July 5, 1990, at 223-33) are a rehash of the same 
arguments as were made in the WilemanI proceeding regarding the 
Secretary’s authority to delegate administrative duties to the Marketing Order 
Committees. The ALJ concurs in petitioners’ views (Initial Decision at 279). 
Since this question turns upon statutory authority, rather than the way the 
authority was specifically exercised in 1988 or 1989, as distinct from prior 
years, the decision in Wileman I (49 Agric. Dec. at 820-29, slip op. at 112-22) 
is res judicata on this issue. 

Furthermore, since my Wileman I decision was issued, the Third Circuit 
has considered a claim that an industry Committee’s administration of the 
Beef Promotion and Research Act constituted an unconstitutional delegation 
of authority. United States v. Frame, 885 F.2d 1119, 1125-28 (3d Cir. 1987), 
cert. denied, 110 S. Ct. 1168 (1990). The court initially found that it is "plain 
that the Beef Act," which is modeled after the AMAA, "does not unlawfully 
delegate legislative authority to the Secretary." Jd. at 1128. Quoting from a 
recent Supreme Court decision regarding assessment collection from users of 
a pipeline, the court stated that, "So long as Congress provides an 
administrative agency with standards guiding its action such that a court could 
ascertain whether the will of Congress had been obeyed, no delegation of 
legislative power has occurred." Id. (quoting from Skinner v. Mid-America 
Pipeline Co., 490 U.S. 212, 218 (1989), which cites Mistretta v. United States, 
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488 U.S. 361 (1989)). In applying that standard, the court in Frame held (885 
F.2d at 1128; and see Skinner, 490 U.S. at 218): 


In the Beef Promotion Act, Congress has done more than provide 
standards for the administration of the Act; it has set forth with 
unusual specificity the terms of the Act’s implementation... . 
Congress has provided detailed procedures for determining the 
membership of the Cattlemen’s Board and the Operating Committee. 
See 7 U.S.C. § 2904(4)(A). In sum, under the Beef Promotion Act, 
Congress has delegated to the Secretary far less discretion than the 
Supreme Court has previously sanctioned in applying the non- 
delegation doctrine. 


In reaching its decision in Frame, the Third Circuit followed the standard 
set in Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940). In Adkins, 
the Supreme Court found that a provision of the Bituminous Coal Act of 
1937, which authorized industry members to set minimum prices in 
accordance with stated standards, did not unlawfully delegate authority to 
members of the coal industry because the provision did not entrust law- 
making to the industry. Rather, the Court found, the members of the industry 
were subordinate to the government agency charged with the administration 
of the Act. The court in Frame found that the amount of government 
oversight of the program is considerable, and concluded that no law-making 
authority has been entrusted to the members of the beef industry. The court 
found that both the Act and the Order render the actions of the Cattlemen’s 
Board subject to the Secretary’s pervasive surveillance and authority. As 
noted by the court, Board members are appointed by the Secretary (7 U.S.C. 
§ 2904(1); 7 C.F.R. § 1260), the Board is required to prepare an annual report 
(7 C.F.R. §§ 1260.150(k), 1260.169(g)), and all budgets, plans, or projects 
approved by the Board become effective only upon final approval by the 
Secretary (7 U.S.C. § 2904(4)(C)). Frame, 885 F.2d at 1128-29. Therefore, 
the court held that the Beef Act does not unlawfully delegate authority to the 
Beef Cattlemen’s Committee. 

Applying this standard to the AMAA and Marketing Orders 916 and 917, 
no unlawful delegation has been granted to the Committees under those 
Orders. As with the Cattlemen’s Board, it is the Secretary that selects the 
Committee members, 7 C.F.R. §§ 916.23, 917.19, .25; a yearly audit of the 
Control Committees’ books is required, 7 C.F.R. §§ 916.31(f), 917.34(j); the 
Committees are required to prepare a yearly marketing policy report, 7 C.F.R. 
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§§ 916.50, 917.35(e); and all budgets, plans, projects and recommendations for 
regulations become final only upon final approval by the Secretary, 7 C.F.R. 
§§ 916.31(c) .51, .52, 917.35(a), (f), .41. Thus, under the standards set by the 
Supreme Court in Adkins and similarly applied by the court in Frame, there 
has been no unlawful delegation to the Committees. 

In addition, the uncontradicted evidence from Mr. Kimmel regarding the 
oversight exercised by the Department concerning recommendations and 
activities of the Committees is stated in § XIII(B), supra, pertaining to the size 
regulations. The 1988 rules, by their own terms, specify Departmental 
oversight regarding variances and changes, and the adjudicatory record proves 
that such oversight provisions have been followed (Ex. 307-312, 332-333). 

Finally, petitioners, in their brief, have failed to raise any allegations that 
any changes or variances sought by petitioners in maturity test assignments 
were improperly handled in 1988 (or 1989). See also Ex. 307-312. Hence, the 
maturity regulations, as applied, were also in accordance with law. 

All arguments made have been fully considered. To the extent that any 
arguments are inconsistent with the views set forth herein, and are not 
specifically mentioned, they are rejected as irrelevant, without merit, or 
without support in the record. 

For the foregoing reasons, petitioners’ Petitions and Amended Petition 
should be dismissed. 


Order 


The relief requested by petitioners is denied and the Petitions and 
Amended Petition are dismissed. 


In re) GERAWAN CO., INC. 
AMA Docket Nos. F&V 916-4 and 917-5. 
Decision and Order as to Gerawan I filed October 30, 1991. 


Assessments for advertising valid — Not improper delegation of authority — First and Fifth 
Amendment rights not violated — Assessments not improper retroactive rulemaking — Petition 
to reopen denied. 


The Judicial Officer affirmed that part of the decision by Chief Judge Palmer under the 
Marketing Orders for California nectarines, pears, plums and peaches concluding that 
assessments for market promotion including paid at*rtising for the 1988-89 fiscal year were not 
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unconstitutional under the First Amendment, did not violate the Fifth Amendment, were not an 
unlawful tax and did not involve an unlawful delegation of authority, but the Judicial Officer 
reversed the ALJ’s conclusion that the assessments were invalid because they were retroactive. 
The Judicial Officer denied petitioner’s motion to recuse. The Judicial Officer adopted the 
ALJ's denial of petitioner’s motion to reopen the hearing to incorporate the transcript and 
documents from Wileman IT. The issues here are the same as the issues decided in Wileman II. 
The Judicial Officer held that the retroactivity issue could not be reached because it was not 
raised in the petition, but that if the issue could be reached, the assessments were not invalid 
because of retroactivity. 


Helen G. Boutrous, for Respondent. 

Thomas E. Campagne and Clifford C. Kemper, Fresno, CA, for Petitioner. 
Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This proceeding (Gerawan I) was instituted by a Petition filed pursuant to 


§ 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937 (the "Act"), 
as amended (7 U.S.C. § 608c(15)(A)), relating to the Federal Marketing 


Orders Regulating the Handling of Nectarines Grown in California (7 C.F.R. 
Part 916) and Fresh Pears, Plums, and Peaches Grown in California (7 C.F.R. 
Part 917).' On July 6, 1990, Chief Administrative Law Judge Victor W. 
Palmer (ALJ) filed an Initial Decision and Order in which he held that 
assessments for market promotion including paid advertising for the 1988-89 
fiscal year were not unconstitutional under the First Amendment, did not 
violate the Fifth Amendment, were not an unlawful tax and did not involve an 
unlawful delegation of authority, but were invalid because they were 
retroactive. 

The ALJ dismissed some allegations of the Petition at petitioner’s request, 
and other allegations because petitioner failed to file any evidence with respect 
to the issues. See In re Gerawan Co. (Gerawan II), 50 Agric. Dec. —__ 
(Oct. 30, 1991). 

On August 6, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35), as to the 


‘See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
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retroactive issue. On August 10, 1990, petitioner appealed to the Judicial 
Officer from the ALJ’s Initial Decision with respect to the issues raised in its 
Petition decided adversely by the ALJ. The case was referred to the Judicial 
Officer for decision on February 20, 1991. 

Petitioner’s Motion to Recuse is denied for the same reasons set forth in 
the Order filed April 6, 1990, with respect to a similar motion by the same 
attorneys in In re Wileman Bros. & Elliott, Inc. (Wileman IT), 50 Agric. Dec. 
___ (Sept. 30, 1991). 

Based on a careful examination of the record, I agree with the ALJ’s 
determinations that petitioner failed to prove that the 1988-89 assessments 
were invalid because of various constitutional infirmities, but I disagree with 
the ALJ’s determination that the assessments were unlawful because of 
retroactivity. Accordingly, I am dismissing the Petition. The ALJ’s Initial 
Decision is adopted, except that the discussion relating to retroactivity is 
omitted, designated by dots. Additional conclusions by the Judicial Officer 
follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 
Preliminary Statement 


This is a proceeding pursuant to § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c(15)(A)); (AMAA or the 
Act) initiated by the petitioner, Gerawan Company,’ Inc., a handler of 
nectarines, peaches, and plums grown in California, and subject to Marketing 
Orders 916 and 917 (7 CFR Parts 916 and 917). The initiating petition, filed 
on August 8, 1988, consists of 43 pages, lists 63 reasons why regulations under 
the Marketing Orders were not in accordance with law, and requests 25 
different forms of relief. The challenged regulations pertained to the size and 
maturity of fruit handled and committee budgets and assessments from 1980 
to present. The petition also challenged the role of industry committees and 
the lawfulness of the Marketing Orders and regulations under the AMAA and 
the Administrative Procedure Act (APA) and the constitutionality of 


(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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assessments for generic market promotion and advertising under the First and 
Fifth Amendments. 

On September 7, 1988, respondent, the Administrator of the Agricultural 
Marketing Service (AMS), filed an answer denying the petition’s allegations. 

On March 3, 1989, respondent moved that the case was ready for oral 
hearing, and the hearing was scheduled for May 23-26, 1989, in Fresno, 
California. Petitioner’s attorney, Thomas E. Campagne, thereupon requested 
a telephone conference to discuss the possible consolidation of this case with 
other proceedings pending before Judge Dorothea Baker in which he 
represented other petitioners raising similar issues. Mr. Campagne had made 
a similar request in the case of Wileman Brothers, Elliott, Inc., and Kash, Inc.; 
AMA Docket Nos. 916-3 and 917-4, which was discussed in a telephone 
conference on March 1, 1989. 

By way of background, Judge Baker had been assigned two sets of 
petitions filed on behalf of Wileman/Kash. The first set of petitions (AMA 
Docket Nos. 916-1, 917-3, 916-2, and 917-2) (Wileman/Kash I) had been the 
subject of a lengthy hearing, extensive briefing and a 1-year delay between the 
completion of briefing and the issuance of a decision by Judge Baker. While 
awaiting the decision, Mr. Campagne filed a motion in the second set of 
Wileman/Kash petitions (AMA Docket Nos. 916-3 and 917-4) (Wileman/Kash 
II) requesting expedited handling. A similar motion had been filed by the 
respondent, and I thereupon reassigned Wileman/Kash II to myself and 
scheduled a hearing in that case for March 21-24, 1989. Mr. Campagne 
protested the reassignment and, during a teleconference of March 1, 1989, 
withdrew his motion for expedited hearing stating that he was satisfied to 
allow Judge Baker to handle Wileman/Kash II at her best speed. In so doing, 
Mr. Campagne argued that evidence respecting the use of color chips was 
quite involved and complex, and he convinced me that the most expeditious 
course was to return Wileman/Kash II to Judge Baker, and I did so. 

By letters of March 21, 1989, and April 5, 1989, Mr. Campagne requested 
that the instant case be consolidated with Wileman/Kash II and likewise be 
assigned to Judge Baker. I denied that motion because the petitioners were 
different, as were various issues, and adding the questions in this case to the 
complex ones already before Judge Baker would necessarily compound all of 
the questions and could further delay their resolution. 

On April 14, 1989, respondent filed a motion to cancel the oral hearing 
and instead establish a briefing schedule. Petitioner opposed the motion on 
the grounds that there were genuine issues of material facts requiring an oral 
hearing. On May 1, 1989, I conducted a telephone conference to discuss the 
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motion to cancel the oral hearing. Mr. Campagne and his co-counsel, Mr. 
Clifford C. Kemper, stated petitioner had evidence of actual chicanery by 
committee members showing their manipulation of maturity standards for 
their private gain and that of favored friends. They also stated they had proof 
showing that the committee’s application of color standards and maturity 
requirements was governed by improper considerations. Based on their 
statements, the motion to cancel the oral hearing was denied. Counsel for 
petitioner did request that the hearing be postponed for 1 week to 
accommodate petitioner’s seasonal business needs and that request, appearing 
reasonable, was granted. 

On May 31, 1989, I convened the oral hearing in Fresno, California. On 
May 31, 1989, before any testimony was received, Mr. Campagne advised that 
he wished to withdraw those portions of the petition which had been ruled 
upon by Judge Dorothea Baker on May 19, 1989, in Wileman/Kash I. 
Pursuant to the governing rules of practice (7 CFR § 900.53) which permit a 
petition to be withdrawn upon written application and in exceptional 
circumstances after the oral hearing has been opened, I directed Mr. 
Campagne to prepare the requisite written request which was received as ALJ 
Exhibit 1. Petitioner’s request to withdraw various of the petition’s allegations 
was granted. 

The partial withdrawal of the petition left for resolution Gerawan’s attack 
challenging the advertising assessments as an unlawful tax and as violative of 
the Constitution’s first and fifth amendments and the Administrative 
Procedure Act. Whether the lawfulness of regulatory actions subsequent to 
1987 should also remain for resolution or be withdrawn was debated at length. 
I ruled (TR 30) that the petitioner’s contentions respecting regulatory actions 
taken after 1987 were still part of the case before me for resolution on the 
merits. 

Testimony was then taken on the remaining issues. Two witnesses were 
called by petitioner: the corporation’s president, Ray Gerawan, and its plant 
manager, Dan Gerawan. Respondent called one witness, Jonathan Field, the 
manager of the California Tree Fruit Agreement (CTFA). Numerous exhibits 
were identified and marked for each side, and my rulings as to each are found 
at pages 3 and 4 of the transcript; augmented by a post hearing ruling of July 
14, 1989, in resolution of a dispute respecting the subsequent production of 
various of respondent’s exhibits temporarily entrusted to respondent’s 
safekeeping. ! 

A briefing schedule was set at the close of the hearing directing the parties 
to file simultaneous proposed findings, conclusions, and supporting briefs on 
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or before August 4, 1989. Later, extensions of time were requested and 
granted, and the simultaneous briefs were filed on September 8, 1989. The 
document filed for petitioner exceeded 100 pages. Respondent held its 
submission to 32 pages. However, neither side felt its briefings had been 
sufficient. Petitioner filed a 45-page reply brief. Respondent filed a reply 56 
pages in length. This was followed by a Memorandum of Supplemental 
Authority filed by respondent on February 28, 1990. Petitioner next filed a 
Petition to Reopen Hearing to which was attached "Preliminary and Tentative 
Findings of Fact and Conclusions," excerpted from the transcript of the last 
day of the hearing Judge Baker conducted in Wileman/Kash IT. On March 
26, 1990, respondent filed its opposition to the petition to reopen the hearing; 
it, too, had attachments. On April 20, 1990, petitioner filed a motion to 
supplement its Post-Administrative Hearing Brief and its Reply Brief with a 
purported listing of projected starting dates for the harvests of various kinds 
of peaches, plums and nectarines. Respondent filed an opposition to 
petitioner’s motion on April 25, 1990. Respondent filed one more 
Memorandum of Supplemental Authority on June 29, 1990. 

Upon examination and consideration of the evidence of record and the 
arguments of counsel, I have decided to deny the petition to reopen and the 
motion to supplement petitioner’s briefs. I have also decided to dismiss all 
remaining allegations of the petition except those pertaining to the lawfulness 
of retroactive assessments imposed under Marketing Orders 916 and 917. . . . 

All findings, conclusions, and arguments by the parties not otherwise 
incorporated in the findings, conclusions, and discussion that follows, have 
been rejected as irrelevant, immaterial, or lacking legal or factual basis. 


Denial of Petition to Reopen and Motion to Supplement Petitioner’s Briefs 


Petitioner has asked that the record be reopened to incorporate the 
transcript and documents of a hearing conducted by Judge Baker in 
Wileman/Kash II on October 24-27, 1989, and January 29 through February 
16, 1990. Alternatively, petitioner requests that official notice be taken of the 
testimony and documents received and the Preliminary and Tentative Findings 
of Fact and Conclusions, as stated by Judge Baker on February 16, 1990, the 
last day of hearing in Wileman/Kash II. Petitioner seeks to include in this 
manner evidence showing that assessments collected for advertising were 
diverted to lobbying and other "illegal" purposes. 

The rule of practice that governs an application for reopening a hearing 
is 7 CFR § 900.68. It provides: that such an application shall be made “by 
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petition addressed to the Secretary" which ". . . shall state briefly the nature 
and purpose of the evidence to be adduced, shall show that such evidence is 
not merely cumulative, and shall set forth a good reason why such evidence 
was not adduced at the hearing." 

Although the rule refers to "the Secretary," and the Judicial Officer acts as 
the delegatee of the Secretary when a final decision is issued, I have 
concluded that prior to the filing of an appeal from an Administrative Law 
Judge’s decision, the Judge is the appropriate person to rule on the 
application. In such circumstances, the Judge properly acts as the Secretary’s 
delegatee. The rules of practice which govern formal adjudicatory 
administrative proceedings instituted by the Secretary specifically so state 
(7 CFR § 1.146(a)(2)), and the need for parallel practice here is self-evident. 

The form of the petition is adequate and, obviously, the evidence petitioner 
would now place in this case is in no sense cumulative. However, at the 
hearing conducted in the instant case, I specifically asked (Tr 209-210) the 
CTFA manager if any assessment money collected from handlers under the 
Marketing Order programs was used for advertising directed to Congress, 
lobbying, or other political action. He stated that in his opinion, assessments 
were prohibited by law from being used for such purposes. He then 
emphatically stated, "No, we do not do it." Petitioner’s counsel never disputed 
this testimony through cross-examination or contradictory evidence. 

Petitioner’s counsel claims that his information as to “illegal” uses of 
assessments was unavailable on May 31, 1989, but does not explain how he 
acquired it 5 months later. Respondent in its opposition to the application to 
reopen has attached materials and provided background data which strongly 
suggest that counsel for petitioner had all the needed information to pursue 
this avenue of attack at the May 31, 1989, hearing. Respondent reasons that 
petitioner’s counsel did not do so for lack of diligence. But the conduct of 
petitioner’s counsel in this case strongly suggests that judge shopping may well 
be the real reason. 

The evidence which petitioner’s counsel did not attempt to introduce at the 
hearing in this case he would have me accept in toto from a later hearing 
conducted by a different Judge; the one to whom he had been pressing me to 
reassign this case. 

Whatever counsel’s motives, I cannot properly make findings of fact on the 
basis of a record developed at a hearing where I did not preside. I did not 
observe the witnesses’ demeanor; I did not rule on objections. Nor do my 
functions include reviewing the rulings of another Administrative Law Judge. 
Review functions are vested exclusively in the Judicial Officer. 
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The proposal that I take official notice of Judge Baker’s "Preliminary and 
Tentative Findings" is also unacceptable. “Tentative Findings" by an 
Administrative Law Judge in a pending case hardly rise to the level of “such 
matters as are judicially noticed by the courts of the United States and of any 
other matter of technical, scientific, or commercial fact of established 
character", as required by the governing evidentiary rule (7 CFR § 
900.60(d)(7)). 

For these reasons and those elucidated in King Meat Company, 40 Agric. 
Dec. 1910, 1911 (1981), the petition to reopen is denied. 

Petitioner’s motion to supplement its briefs, filed April 20, 1990, is also 
denied. The revised list of harvest starting dates that petitioner seeks to 
introduce would be merely cumulative. Petitioner’s request that I take official 
notice of my own decision in Cal-Almond et al., AMA Docket Nos. F&V 981- 
5 and 981-6, is also denied. It is unnecessary to take official notice of agency 
decisions. 


The Issues To Be Decided 


The parties have different opinions about which issues raised by the 
petition still need to be decided. 

Respondent correctly states that all of the petition’s allegations pertaining 
to regulatory activity prior to 1988 were among those ruled to be withdrawn. 
For that reason, contentions in petitioner’s brief respecting the lawfulness of 
AMS rulemaking decisions from 1980-1987 were inappropriate and have not 
been considered. 

I have also not considered the petition’s allegations challenging the 
lawfulness of regulations by AMS in 1988, pertaining to “color chips" and size 
and maturity standards, since those allegations were dismissed with prejudice 
at the close of the hearing for lack of evidence. 

Petitioner’s challenges to the lawfulness of other regulations respecting 
budgets and assessments, issued since 1988, for violating the AMAA and the 
Administrative Procedure Act, are not dependent on an evidentiary 
presentation and were not included among those dismissed. Respondent’s 
counsel should have understood this was a limitation on the scope of the 
dismissal. At the time I excluded pre-1988 rulemaking materials as exhibits, 
I took official notice of the fact that 1988 was the first year in which notice 
and comment procedures were used. This was done to enable petitioner to 
include this fact as background data in preparing its brief in challenge of 
assessments since 1988. Moreover, petitioner’s counsel specifically stated at 





1346 AGRICULTURAL MARKETING AGREEMENT ACT 


the time of the ruling that he was attacking the 1988 assessments as unlawful 
taxes and for being retroactively imposed (Tr 182-184). 

Finally, petitioner’s contentions respecting assessments for generic market 
promotion and advertising have been considered and ruled upon wholly on the 
basis of existing law and the evidence received at the hearing I conducted in 
this case; and not on the basis of Judge Baker’s tentative conclusions or the 
testimony and documents presented in the Wileman/Kash II proceeding. 


Background 


The California stone fruit industry is regulated by Marketing Order No. 
916, 7 CFR Part 916 (nectarines) and Marketing Order No. 917, 7 CFR Part 
917 (plums, peaches and pears). The orders establish a regulatory scheme 
which is applicable to "handlers". Handling is defined in 7 CFR §§ 916.11 and 
917.6: 


‘Handle’ and ship are synonymous and mean to sell, consign, 
deliver or transport fruit or to cause fruit to be sold, consigned, 
delivered or transported between the production area and any 
point outside thereof, or within the production area: Provided, 
That the term handle shall not include the sale of fruit on the 
tree, the transportation within the production area of fruit from 
the orchard where grown to a packing facility located within 
such area for preparation for market, or the delivery of such 
fruit to such packing facility for such preparation. 


The marketing order regulating California peaches and plums is 
administered by a Control Committee and separate commodity committees for 
peaches and plums. These bodies are composed of growers and shippers of 
California stone fruit. See 7 CFR § 917.16-917.35. 

Seven CFR § 917.36 provides that 


[e]Jach commodity committee is authorized to incur such 
expenses as the Secretary finds are reasonable and are likely to 
be incurred by the said commodity committee during each fiscal 
period for the maintenance and functioning of such committee, 
including its proportionate share of the expenses of the Control 
Committee; and for such research and service activities relating 
to handling of the fruit for which the commodity committee was 
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established as the Secretary may determine to be appropriate. 
The funds to cover such expenses shall be acquired by the 
levying of assessments as provided in [7 CFR § 917.37]. 


In practice, each committee submits to the Secretary a budget detailing its 
anticipated expenses for the fiscal period. See 7 CFR §§ 916.7, 916.31(c), 
917.9, 917.35(f). These proposed budgets are generally formulated and voted 
upon at committee meetings held in May. 

Marketing Order No. 917 provides for market promotion activities. 7 CFR 
§ 917.39 states in part that 


[t]he committees, with the approval of the Secretary, may 
establish or provide for the establishment of production 
research, marketing research, and development projects 
designed to assist, improve, or promote the marketing, 
distribution, and consumption or efficient production of fruit. 
Such projects may provide for any form of marketing promotion 
including paid advertising. The expenses of such projects shall 
be paid from funds collected pursuant to [7 CFR § 917.37]. 


The order provides for the funding of committee activities, including 
market promotion programs, through a pro rata levy of assessments upon 


handlers based upon the quantity of fruit handled during a fiscal period. 7 
CFR § 917.37 provides in part that: 


each handler shall pay to the Control Committee, upon demand, 
assessments on all fruit handled by him... . 


(b) The Secretary shall fix the respective rate of assessment 
which handlers shall pay with respect to each fruit during each 
fiscal period in an amount designed to secure sufficient funds to 
cover the respective expenses which may be incurred during 
such period. 


In practice, assessment rates are calculated by “dividing anticipated 
expenses by expected shipments of the commodity" in a given fiscal period. 
See, e.g., 53 Fed. Reg. 27,152 (1988). The fiscal period begins March 1 and 
ends on the last day of February. 7 CFR §§ 916.7, 917.9. 
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The marketing order regulating the handling of California nectarines, 7 
CFR Part 916, is administered by the Nectarine Administrative Committee. 
7 CFR § 916.20-916.22. This body is analogous to the Control Committee and 
the commodity committees of the peach and plum order. The nectarine order 
contains provisions virtually identical to those of the peach and plum order for 
the establishment of market promotion programs and for the funding of such 
programs and other authorized activities through pro rata levies of 
assessments on handlers. See 7 CFR §§ 916.40, 916.41, 916.45. 

The administrative infrastructure under Marketing Orders 916 and 917 
includes committee staffs maintained pursuant to 7 CFR §§ 916.31(b), 
917.34(d). This administrative arrangement is often referred to as the 
California Tree Fruit Agreement (CTFA). The CTFA staff members are 
responsible for, inter alia, the calculation of handlers’ assessment obligations. 


Findings of Fact 


1. Petitioner, Gerawan Co., Inc., is a California corporation. Its mailing 
address is P.O. Box 1249, Reedley, California 93654. 

2. At all times material herein, Petitioner was a grower and handler of 
peaches, plums and nectarines in the State of California. 

3. The 1988-89 fiscal periods under Marketing Orders 916 and 917 began 


on March 1, 1988. 

3. On May 5, 1988, the Nectarine Administrative Committee voted to 
recommend to the Secretary of Agriculture that an assessment of 18 cents be 
levied on each 25-pound net weight container of nectarines packed by each 
handler. This assessment rate was based upon a 1988 season budget of 
$3,123,908. Of this total, $867,000 was allocated for inspection and $1,801,886 
was allocated for market development. The remainder was allocated for 
program administration. 

4. On May 4, 1988, the Plum Commodity Committee voted to recommend 
to the Secretary of Agriculture that an assessment of 19 cents be levied on 
each standard lug box of plums packed by each handler. This assessment rate 
was based upon a 1988 season budget of $3,510,878. Of this total, $1,085,960 
was allocated for inspection and $1,971,459 was allocated for market 
development. Most of the remainder was allocated for program 
administration. 

5. On May 5, 1988, the Peach Commodity Committee voted to 
recommend to the Secretary of Agriculture that an assessment of 18 cents be 
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levied on each standard lug box of peaches packed by each handler. This 
assessment rate was based upon a 1988 season budget of $2,562,089. Of this 
total, $896,000 was allocated for inspection and $1,280,435 was allocated for 
market development. Most of the remainder was allocated for program 
administration. 

6. On June 21, 1988, the AMS published in the Federal Register a 
proposed rule to authorize expenditures and establish assessment rates under 
Marketing Orders 916 and 917 for the 1988-89 fiscal year, which had started 
on March 1, 1988. The AMS considered the budgets and assessment rates 
recommended by the respective committees and proposed that these figures 
be authorized under the Orders as recommended. 53 Fed. Reg. 23,243 
(1988); PX 19. 

7. The agency found that an expedited process of approval for the budgets 
and assessment rates was needed in order that the committees would have the 
funds necessary to meet expenses. Accordingly, the agency determined that 
a comment period of less than 30 days was appropriate. 53 Fed. Reg. 23244 
(1988); PX 19. 

8. Interested persons were given 10 days in which to comment on the 
proposed budget and assessment rules. No comments were received within 
that period. 53 Fed. Reg. 27,152 (1988); PX 20. 

9. A final rule approving the committee’s recommended budgets and 
assessment rates was published in the Federal Register on July 19, 1988. The 
agency found that the recommended expenses were reasonable and likely to 
be incurred by the committees. The agency further found that the 
recommended expenses, assessment rates and operating reserves would tend 
to effectuate the declared policy of the Agricultural Marketing Agreement 
Act. 53 Fed. Reg. 27,152 (1988); PX 20. 

10. It was found by the agency that good cause existed for not 
postponing the effective date of the rule until 30 days after publication in the 
Federal Register. This finding was based upon the committees’ needs for funds 
to pay expenses incurred on a continuous basis and the fact that handlers were 
made aware of the recommended budgets and assessment rates at public 
meetings of the committees. 

11. During the 1988 fiscal period, Petitioner Gerawan, Inc. was assessed 
a total of $497,749.48 by the California Tree Fruit Agreement under 
Marketing Orders 916 and 917. Of that total, $264,314.56 was allocated to 
market promotion activities. PX 33. 

12. Market promotion activities under the Orders are designed to 
increase aggregate demand for peaches, plums and nectarines. These 
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activities include retail advertising incentives, services performed by field staff, 
trade communications, point of sale materials, educational activities, food 
service activities, television and radio advertising, outdoor advertising and 
various research projects. The activities do not identify any specific producer 
or handler of the commodities. They are therefore referred to as "generic." 


Conclusions and Discussion 


A. Petitioner failed to demonstrate that the levy of assessments pursuant 
to the provisions of Marketing Orders 916 and 917, which require petitioner, 
as_a handler of California-grown nectarines, peaches and plums, to pay 


assessments for market promotion and advertising, is unconstitutional under 
the First Amendment. 


Petitioner challenges the regulations imposing assessments for the 1988-89 
fiscal year because they were used, in part, to finance generic market 
promotion activities which it contends are violative of the rights of free speech 
and free association guaranteed by the First Amendment. Specifically, 
petitioner argues that the generic advertising programs under Marketing 
Orders 916 and 917 violate its right of free speech by forcing it to subsidize 
the advancement of "philosophic, economic, ideologic and commercial beliefs 
to which [it] does not subscribe". Petitioner’s Post-Administrative Hearing 
Brief at 43. Petitioner further argues that "the scope of [its] forced association 
goes beyond mere compulsory financial contributions" in that it is also 
“required to take an active part in administrative procedures which ultimately 
further the committees’ existence and programs." Id. at 48. 

In making these arguments, petitioner relies chiefly on Abood v. Detroit 
Bd. of Education, 431 U.S. 209 (1977). In that case, the Court considered 
state laws permitting “agency shop" agreements. Under those agreements, 
employees who chose not to join a union were required, as a condition of 
employment, to pay to the union a fee equal to ordinary union dues. The 
ordinary dues, as well as the fees collected from nonunion employees pursuant 
to the agency shop agreement, were used in part to finance political activity 
to which the plaintiffs did not subscribe. The Court held that the use of the 
fees to finance activities germane to the purposes for which the union was 
formed--that is, collective bargaining, grievance management, etc.--did not 
violate plaintiffs’ First Amendment rights. Jd. at 223. However, the use of 
fees to finance political activity opposed by the plaintiffs was held to be 
constitutionally impermissible. 





GERAWAN CO., INC. 1351 
50 Agric. Dec. 1338 


Petitioner in the instant case does not maintain that the market promotion 
activities which it is forced to subsidize are political activity per se. It argues, 
however, that the promotion activities explicitly and implicitly project a 
philosophical and politico-economic point of view, and therefore implicate its 
First Amendment rights. It further argues that generic market promotion as 
implemented under these orders is not germane to the legitimate purposes of 
the Agricultural Marketing Agreement Act. 

In United States v. Frame, 885 F.2d 1119 (3d Cir. 1989), cert. denied, 109 
S.Ct. 1168 (1990), the court considered a challenge to the constitutionality of 
a beef industry-supported advertising program established pursuant to the 
Beef Promotion and Research Act, 7 U.S.C. §§ 2901-11. The court held that 
the program involved commercial speech which receives a lesser degree of 
First Amendment protection than "non-commercial speech." Jd. at 1133. 
However, the court also held that the program implicated the associational 
rights of those compelled to finance it. Based upon the determination that 
there was a governmental incursion upon associational rights, the court 
applied the compelling state interest standard as enunciated by the Supreme 
Court in Roberts v. United States Jaycees, 468 U.S. 609, 623 (1984). Under this 
test, the government must show that the requirements of a statute "serve 
compelling state interests, that are ideologically neutral, and that could not be 
achieved through means significantly less restrictive of free speech or 
associational freedoms." Jd. at 1134. 

The Frame court found that the advertising program under the Beef 
Promotion and Research Act was adopted to serve a compelling governmental 
interest in bolstering the economically troubled beef industry. The court 
further held that this statute infringed upon the First Amendment rights of 
cattle producers only slightly and not more than necessary to achieve the 
objectives of the statute. Jd. at 1137. 

The facts of the instant case place it squarely within the rule of Frame. 
The generic advertising program for California-grown peaches, plums and 
nectarines furthers compelling, ideologically neutral governmental interests. 
There is only a slight incursion upon petitioner’s free speech and associational 
rights, which is not undue when the purposes of the AMAA and the 
marketing orders are examined. Therefore, I conclude that the market 
promotion programs at issue in this case do not violate petitioner’s rights 
under the First Amendment. 

Petitioner concedes that the constitutional rights of free speech and free 
association are not absolute. Roberts v. United States Jay-Cees, 468 U.S. 609 
(1984). Petitioner also concedes that the primary objectives of the 
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Agricultural Marketing Agreement Act constitute compelling governmental 
interests. Petitioner’s Post-Administrative Hearing Brief at 49. These 
objectives include raising prices to producers of agricultural commodities and 
establishing an orderly system for marketing them. Block v. Community 
Nutrition Institute, 467 U.S. 340, 346 (1984). Petitioner does not challenge 
these broad purposes. Rather, petitioner disputes the Secretary's 
determination that generic market promotion programs for California-grown 
peaches, plums and nectarines advance these goals. 

The section of the Act authorizing the establishment of market promotion 
programs is consistent with these objectives. 7 U.S.C. § 608c(6)(I) requires 
that promotion programs be designed to "assist, improve, or promote the 
marketing, distribution, and consumption or efficient production" of the 
regulated commodities. The market promotion provisions of Marketing 
Orders 916 and 917 were promulgated upon the Secretary’s findings that the 
programs would assist the peach, plum and nectarine industries. See 31 Fed. 
Reg. 5635 (1966) (nectarines); 36 Fed. Reg. 14381 (1971) (plums); 41 Fed. 
Reg. 14375 (1976) (peaches). Petitioner has not challenged the evidentiary 
basis of these findings. Those findings demonstrate that the market 
promotion programs established pursuant to Marketing Orders 916 and 917 
serve a compelling governmental interest. 

Petitioner failed to show that the objectives of, as well as the methods used 
in, the market promotion programs at issue in this case are not ideologically 
neutral. There is no difference in the degree of ideological content between 
the program upheld in Frame and the promotion programs established 
pursuant to Marketing Orders 916 and 917. Each promotion program serves 
the same basic purpose, namely, to assist an industry by raising demand for 
its products. Here, as in Frame, petitioner’s objection to the generic nature 
of the promotion programs is properly characterized as a challenge to "mere 
strategy" and is therefore unavailing. Jd. at 1137. 

The restrictions imposed by the generic market promotion programs upon 
petitioner’s free speech and associational rights are slight and not greater than 
is necessary to effectuate the purposes of the Act. Once again, | find no 
significant distinction between the facts of Frame and the facts presented in 
this proceeding. 

Based upon my conclusion that the market promotion programs under 
Marketing Orders 916 and 917 serve a compelling governmental interest, that 
is ideologically neutral, and that does not infringe upon the rights of free 
speech and free association any more than necessary to effectuate the 
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purposes of the Agricultural Marketing Agreement Act, I find that the 
promotion programs do not violate the First Amendment. 


B. Petitioner failed to demonstrate that the levy of assessments pursuant 
to the provisions of Marketing Orders 916 and 917, which require petitioner, 
as_a handler of California-grown nectarines, peaches and plums, to pay 


assessments for market promotion and advertising, violates the Fifth 
Amendment, 


The Fifth Amendment implicitly guarantees to individuals and groups the 
equal protection of federal law. See Washington v. Davis, 426 U.S. 229, 239 
(1976); Bolling v. Sharpe, 347 U.S. 497 (1954). Petitioner argues that the 
marketing order and the regulations issued pursuant to it, which imposed 
monetary assessments on fruit it handled in 1988, are in violation of this 
guarantee in that: (1) the advertising assessments were levied on California- 
grown fruit but not on the same kind of fruit grown in other states and foreign 
countries; and (2) the advertising assessments failed to authorize the crediting 
of pro rata expense assessments of peach, plum and nectarine handlers with 
any portion of that handler’s direct advertising expenditures. 

Marketing Orders 916 and 917 are applicable to peaches, plums and 
nectarines grown in California, but not elsewhere. Therefore, the Orders 
obviously could not contain provisions requiring handlers in other states to 
contribute to the generic advertising of peaches, plums and nectarines. The 
question to be decided is whether the Secretary's decision to place the 
financial burden of advertising California-grown peaches, plums and nectarines 
solely upon California handlers violates petitioner’s right to equal protection 
of the laws. 

Economic regulation establishing classifications is generally subject only to 
rational basis scrutiny. "Unless the statute creates a suspect classification or 
impinges upon a constitutionally protected right . . . it need only be shown 
that the differential treatment bears ‘some rational relationship to a legitimate 
state purpose.” United States v. Frame, 885 F.2d at 1137, quoting City of 
Dallas v. Stanglin, 109 S.Ct. 1591, 1594 (1989). 

The marketing orders and regulations in question create no suspect 
classification. And, for the reasons previously stated, the regulation has not 
been found to interfere in any substantial way with petitioner’s rights under 
the First Amendment. Moreover, even if the assessment rule significantly 
infringed petitioner’s rights under the First Amendment, petitioner’s equal 
protection challenge obviously refers only to the differential imposition of 
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financial--as opposed to expressive or associational--burdens. Therefore, the 
rational basis test is properly applied to this issue. 

The Secretary's decision to place the financial burden of promoting 
California-grown peaches, plums and nectarines upon California handlers has 
ample rational basis. The decision to authorize market promotion pursuant 
to a marketing order of limited regional application reflect’s the Secretary’s 
conclusion that market promotion is likely to “assist, improve, or promote the 
marketing, distribution, and consumption or efficient production" of the 
regulated commodity. 7 U.S.C. § 608c(6)(I). Moreover, in respect to each of 
the marketing orders regulating the California stone fruit industry, the 
Secretary specifically found that market promotion is likely to benefit 
California producers and sellers. 31 Fed. Reg. 5635 (1966) (nectarines); 36 
Fed. Reg. 14381 (1971) (plums); 41 Fed. Reg. 14375 (1976) (peaches). The 
challenged provisions therefore clearly exhibit a rational relationship between 
burdens imposed and benefits to be expected. See United States v. Rock Royal 
Co-op., 307 U.S. 533, 573 (1939). 

Petitioner has failed to challenge the Secretary's findings. Those 
unchallenged findings, by themselves, provide ample rational basis for the 
decision of the Secretary. 

Furthermore, the Act evinces a clear and very strong bias against the type 
of nationwide regulation suggested by petitioner. 7 U.S.C. § 608c(11) states: 


(A) No order shall be issued under this section which is 
applicable to all production areas or marketing areas, or both, 
of an commodity or product thereof unless the Secretary finds 
that the issuance of several orders applicable to the respective 
regional production areas or regional marketing areas, or both, 
as the case may be, of the commodity or product would not 
effectively carry out the declared policy of this chapter. 


(B) Except in the case of milk and its products, orders 
issued under this section shall be limited in their application to 
the smallest regional production areas or regional marketing 
areas, or both, as the case may be, which the Secretary finds 
practicable, consistently with carrying out such declared policy. 


(C) All orders issued under this section which are applicable 
to the same commodity or product thereof shall, so far as 
practicable, prescribe such different terms, applicable to 
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different production areas and marketing areas, as the Secretary 
finds necessary to give due recognition to the differences in 
production and marketing of such commodity or product in such 
areas. 


Petitioner’s second contention is a direct attack upon the Agricultural 
Marketing Agreement Act. The Act, 7 U.S.C. § 608c(6)(I), permits the 
crediting of individual advertising expenses only in orders applicable to certain 
enumerated commodities. Since California-grown peaches, plums and 
nectarines are not among those enumerated commodities, and Marketing 
Orders 916 and 917 are not applicable to any of the enumerated commodities, 
these orders, as presently structured, could not lawfully contain crediting 
provisions. Petitioner’s remedy therefore lies with Congress and the Secretary 
in his legislative capacity. 

In sum, petitioner has produced no evidence to show that the Secretary’s 
allocation of the financial burdens of advertising California-grown peaches, 
plums and nectarines lacks rational basis. The promulgation records of 
Marketing Orders 916 and 917 are unchallenged in this proceeding. 
Therefore, the decisions of the Secretary must be upheld against petitioner’s 
equal protection challenge. 


C. Petitioner failed to demonstrate that the levy of assessments for the 
1988-89 fiscal period pursuant to Marketing Orders 916 and 917 involved an 
unlawful delegation of authority. 

Petitioner challenges the 1988 assessment rule as an exercise of unlawfully 
delegated congressional taxing power. The threshold question is therefore 
whether assessments levied by the Secretary pursuant to Marketing Orders 
916 and 917 are taxes. 

The lower court in the Frame case, 658 F.Supp. 1476 (E.D. Pa. 1987), 
considered an assessment scheme very similar in all essential respects to the 
one at issue in this case. In upholding the levy of a promotional assessment 
under the Beef Promotion Act, it held that the program was an exercise not 
of the congressional power to tax, but of the power to stimulate interstate 
commerce pursuant to the Commerce Clause, U.S. Const. art. 1, § 8, cl. 3. 
This holding was affirmed on appeal to the Third Circuit. United States v. 
Frame, 885 F.2d at 1125. 

The Agricultural Marketing Agreement Act’s provisions for handler- 
financed market promotion programs are also clearly an exercise of the 
commerce power. 7 U.S.C. § 608c(1) states: 
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The Secretary of Agriculture shall, subject to the provisions 
of this section, issue, and from time to time amend, orders 
applicable to processors, associations of producers, and others 
engaged in the handling of any agricultural commodity or 
product thereof specified in subsection (2) of this section. Such 
persons are referred to in this chapter as “handlers”. Such 
orders shall regulate, in the manner hereinafter in this section 
provided, only such handling of such agricultural commodity, or 
product thereof, as in the current of interstate or foreign 
commerce, or which directly burdens, obstructs, or affects, 
interstate or foreign commerce in such commodity or product 
thereof. 


This language strongly supports the conclusion that regulatory programs 
instituted pursuant to the Agricultural Marketing Agreement Act are 
grounded in the commerce power. Furthermore, courts have consistently 
analyzed a variety of marketing order programs in terms of the commerce 
power. See, e.g., United States v. Rock Royal Co-op, 307 US. at 533. 

Petitioner argues, in essence, that the fractional part of assessments that 
finances the generic advertising program constitutes a tax because it is not so 
much regulation to stimulate commerce as a program to inform the public. 
It is argued that because the market promotion programs conducted under the 
marketing orders for California peaches, plums and nectarines are generic, the 
programs confer an informational benefit primarily upon the general public. 
Because the benefits of the promotion programs to a specific group--the 
handlers--are vague and uncertain, that fraction of the assessment rate used 
to finance the programs amounts to a tax within the rule of Federal Power 
Comm’n v. New England Power Co., 415 U.S. 345, 350 (1974). 

Petitioner mistakes the purpose of these programs. The generic 
advertising programs budgeted for 1988 were an exercise of the Secretary’s 
discretion to select the means of carrying out the declared policy of the 
Agricultural Marketing Agreement Act which seeks to assist those who grow 
or market agricultural commodities. The provisions authorizing market 
promotion programs were promulgated in formal rulemaking proceedings. 
The records of those proceedings contain the Secretary’s findings that market 
promotion, including paid advertising, is likely to benefit the peach, plum and 
nectarine industries. See discussion at § E, infra. Petitioner has presented no 
evidence in this proceeding to show that the findings made as part of the 
original promulgation hearings were flawed. The benefits reasonably to be 
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expected from generic market promotion programs are sufficiently specific to 
the commodity industries as to place that fraction of assessments levied to 
fund these programs outside the rule of New England Power. Petitioner’s 
argument that the Secretary’s authority to levy assessments constitutes the 
authority to levy taxes is therefore rejected. 

The next question presented is whether the Secretary’s authority to levy 
assessments is an unlawful delegation of the commerce power. I conclude 
that it is not. 

The Supreme Court has held that "so long as Congress provides an 
administrative agency with standards guiding its action such that a court could 
‘ascertain whether the will of Congress had been obeyed, no delegation of 
legislative power has occurred.” Skinner v. Mid-America Pipeline, 109 S.Ct. 
1726, 1731 (1989), quoting Mistretta v. United States, 109 S.Ct. 647, 658 (1989); 
Yakus v. United States, 321 U.S. 414, 426 (1944). It is "constitutionally 
sufficient if Congress clearly delineates the general policy, the public agency 
which is to apply it, and the boundaries of this delegated authority." Mistretta 
v. United States, 109 S.Ct. at 655, quoting American Power & Light Co. v. SEC, 
329 U.S. 90, 105 (1946). 

In United States v. Frame, 885 F.2d at 1125-1129, the court held that the 
assessment program under the Beef Promotion Act does not constitute an 
unlawful delegation of congressional authority. In so holding, the Court noted 
that the statute contains very specific instructions for its implementation, 
including the precise rate of assessment to be imposed. However, the court 
also noted that the specificity of the Beef Promotion Act is far greater than 
is required under the nondelegation doctrine. See also Lichter v. United 
States, 334 U.S. 742 (1948); Yakus v. United States, 321 U.S. at 414; FCC v. 
Hope Natural Gas Co., 320 U.S. 591 (1944). 

The Agricultural Marketing Agreement Act clearly meets the 
nondelegation standard applicable to the congressional exercise of commerce 
power. The Act provides, inter alia, that assessments may be collected only 
from entities regulated under a marketing order, 7 U.S.C. § 608c(10), § 
610b(2)(ii); that assessments must be uniform, 7 U.S.C. § 610b(2)(ii); and that 
market promotion programs must be designed to (1) "effectuate orderly 
marketing,” 7 U.S.C. § 602(3), and (2) assist, improve, or promote the 
marketing, distribution, and consumption or efficient production" of the 
promoted commodity, 7 U.S.C. § 608c(6)(I). Although the Secretary is given 
considerable discretion to apply his expertise in determining the specific 
means and expenditures necessary to effectuate the declared policy of the Act, 
that expertise provides the obvious and central reason for delegating 
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congressional authority. Even if the exercise of the Secretary’s discretion in 
this matter is viewed as involving a choice among competing economic 
policies, it is clear that such authority may be delegated by Congress. See 
Mistretta, 109 S. Ct. at 658. The authority to levy assessments used to fund 
market promotion programs, therefore, is not an unlawful delegation to the 
Secretary. 

Petitioner also maintains that the Secretary has improperly subdelegated 
authority to the various committees established under the peach, plum and 
nectarine orders. The relationship between the Secretary and industry 
committees established pursuant to marketing orders is governed by the 
principles set forth in Sequoia Orange Co., et al., 47 Agric. Dec. 2 (1988). 
Inasmuch as the evidence in this case indicates that these principles were 
followed, petitioner’s argument that there was an improper delegation of 
authority to the committees is likewise rejected. 


E. __ Petitioner failed to demonstrate that the regulations levying 
assessments for the 1988-89 fiscal period under Marketing Orders 916 and 917 
violated the Administrative Procedure Act in that (1) the Secretary did not 
engage in reasoned decisionmaking; (2) the published statement of basis and 
purpose was inadequate; (3) the comment period was inadequate; and (4) the 
Department did not have good cause to make the regulations effective upon 
publication. ; 

Petitioner argues that the 1988 assessment regulations were promulgated 
in violation of the Administrative Procedure Act and Departmental Regulation 
1512-1. Specifically, petitioner urges that the regulations are invalid because 
(1) the Department, in adopting the budgets recommended by the industry 
committees, failed to engage in reasoned decisionmaking; (2) the Department 
failed to publish an adequate statement of basis and purpose; (3) the 
Department used a comment period of less than 30 days; and (4) the 
Department did not have good cause for its failure to comply with the 
requirement of 5 U.S.C. § 553(d) that rules take effect no sooner than 30 days 
after publication in the Federal Register. 

Petitioner argues that the Secretary failed to engage in reasoned 
decisionmaking in adopting the 1988 budget recommendations of the 
committees. Petitioner maintains that the Secretary's decision to approve 
expenditures for generic advertising for the 1988 fiscal period is unsupported 
by findings that such advertising benefits the industry. Petitioner has failed to 
meet the burden of proof on this issue. 
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The Agricultural Marketing Agreement Act was amended in 1965 to 
permit the advertising of plums and nectarines. Pub. L. 89-330, 79 Stat. 1270, 
Nov. 8, 1965. Authorization to advertise peaches was added in 1971. Pub. L. 
92-120, 85 Stat. 340, August 13, 1971. 

In 1966, 1971 and 1976, the Secretary conducted formal rulemaking 
proceedings to determine whether advertising of peaches, plums and 
nectarines would tend to effectuate the declared policy of the Act. Based 
upon the evidence presented in these proceedings, the Secretary found that 
advertising of these commodities would tend to advance the interests of the 
respective industries by stimulating sales. 31 Fed. Reg. 5635, 5636 (1966) 
(nectarines); 36 Fed. Reg. 14381 (1971) (plums); 41 Fed. Reg. 14375 (1976) 
(peaches). Specifically, the Secretary found that paid advertising creates an 
"impact on the buying trade as well as the consuming public." 41 Fed. Reg. 
14377 (1976). 

Petitioner has not challenged those findings. Rather, it argues that the 
Secretary’s decision to approve the committees’ recommendations that generic 
advertising programs be implemented in 1988 is unsupported by evidence. 
Petitioner further argues that the Secretary’s failure to publish a statement of 
basis and purpose detailing the factors that influenced the Secretary’s decision 
as to the 1988 budgets and assessments renders the assessment regulations 
invalid. These arguments are unavailing. 

The Administrative Procedure Act, 5 U.S.C. § 553(c), states in part: 


After notice required by this section, the agency shall give 
interested persons an opportunity to participate in the rule 
making through submission of written data, views, or arguments 
with or without opportunity for oral presentation. After 
consideration of the relevant matter presented, the agency shall 
incorporate in the rules adopted a concise general statement of 
their basis and purpose. 


The language of this section indicates that "the basis and purpose 
statement is inextricably intertwined with the receipt of comments." Rodway 
v. United States Dep’t of Agric., 514 F.2d 809, 817 (D.¢. Cir. 1975). “The basis 
and purpose statement is not intended to be an abstract explanation addressed 
to imaginary complaints. Rather, its purpose is, at least in part, to respond 
in a reasoned manner to the comments received, to explain how the agency 
resolved any significant problems raised by the comments, and to show how 
that resolution led the agency to the ultimate rule." Jd. An “elaborate analysis 
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of the rules or of the considerations upon which the rules were issued" is not 
required. U.S. DEP’T OF JUSTICE, ATTORNEY GENERAL’S MANUAL ON THE 
ADMINISTRATIVE PROCEDURE ACT 32 (1947). 

In its discussion of the final assessment regulations, the Department briefly 
stated the legal basis of the regulations, as well as its determination that the 
regulations adopting the recommendations of the committees would tend to 
effectuate the declared policy of the Act. Since no comments on the 
Secretary’s proposed action were received, the Department properly refrained 
from presenting unsolicited explanations or addressing imaginary objections. 

Petitioner’s challenge to the 1988 assessment rule is essentially a challenge 
to the wisdom and desirability of the generic advertising programs. Such 
issues are not cognizable in proceedings under 7 U.S.C. § 608c(15)(A). The 
findings of fact and policy decisions that underlie the advertising provisions of 
Marketing Orders 916 and 917 were the result of formal rulemaking 
proceedings conducted by the Secretary in his legislative capacity. These 
findings and decisions can be overruled only by Congress or by the Secretary 
in his rulemaking capacity. Therefore, in the absence of a showing, based 
upon the formal rulemaking records, that the advertising provisions of the 
Orders are unsupported by evidence or otherwise not in accordance with law, 
petitioner’s challenge to the rationality of the 1988 assessment rules is 
rejected. 

Petitioner next argues that the assessment rules are invalid because the 
Secretary provided a comment period of only 10 days, in violation of both the 
Administrative Procedure Act and USDA Departmental Regulation 1512-1. 
Petitioner urges that the recommendation contained in the Departmental 
Regulation, that comment periods of 30 days or more be used, enlarges the 
requirement of 5 U.S.C. § 553(c) that interested persons be given "an 
opportunity to participate in . . . rulemaking through submission of written 
data, views or arguments." This argument is without legal basis. 

Although the Administrative Procedure Act, 5 U.S.C. § 553(d), generally 
requires that a final rule be published 30 days before its effective date, the 
statute does not specify how much time must be given for filing comments 
after the publication of a proposed rule. The Attorney General has 
interpreted the Administrative Procedure Act to require only “reasonable 
notice." U.S. DEP’T OF JUSTICE, ATTORNEY GENERAL’S MANUAL ON THE 
ADMINISTRATIVE PROCEDURE ACT 28-29 (1947). And courts have held that 
agencies should generally be free to “fashion their own rules of procedure and 
methods of inquiry.". Vermont Yankee Nuclear Power Corp. v. Natural 
Resources Defence Council; 435 U.S. 519, 543 (1978), quoting FCC v. Schreiber, 
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381 U.S. 279, 290 (1965). It is within the agency’s discretion to determine the 
procedures necessary to provide a full and fair opportunity to comment on all 
significant issues in the rulemaking proceeding." Phillips Petroleum Co. v. 
United States Environmental Protection Agency, 803 F.2d 545, 559 (10th Cir. 
1986). Agency procedures are to be upheld unless they are arbitrary, 
capricious, or constitute an abuse of discretion. Id. 

The Administrative Procedure Act’s requirements were not expanded by 
Departmental Regulation 1512-1. By its terms, the regulation imposes no 
rigid requirement to provide comment periods of 30 days or more, and 
Section 4(d)(1) specifically grants agencies the discretion to provide shorter 
comment periods when "an emergency or other good reason exists." Moreover, 
this internal directive was not published in the Federal Register and is not 
intended to have the force and effect of law. The Department’s purpose in 
issuing this regulation appears in Section 1: 


This directive is intended only to improve the internal 
management of the Department and is not intended to create 
any right or benefit, substantive or procedural, enforceable at 
law by a party against the Department, its agencies, its officers 
or employees or any other person. 


I therefore conclude that Section 4(d)(1) of Departmental Regulation 1512-1 
does not create any requirement to provide comment periods of 30 days or 
more. Cf. Brennan v. Ace Hardware Co., 495 F.2d 368, 376 (8th Cir. 1974) 
(internal handbook for agency personnel does not itself create requirements 
binding upon agency). Agency compliance with this guideline, as such, is not 
reviewable. A decision to provide a comment period of less than 30 days is 
invalid only if it is arbitrary, capricious or an abuse of discretion within the 
meaning of the Administrative Procedure Act. See Phillips Petroleum Co., 803 
F.2d at 559. 

The Department’s decision to grant interested parties a period of 10 days 
in which to comment on the proposed 1988 assessment rule was not arbitrary, 
capricious or an abuse of discretion. The Department’s stated goal of 
expediting the promulgation process was reasonable. . . . 

. .. [T]here is no credible evidence that the 10-day period, as such, failed 
to afford petitioner a full and fair opportunity to comment on the issues. 

Petitioner argues that the period was insufficient because the call for 
comments was unexpected. It is urged that because the Department had not 
solicited public comment on assessment rules in the past, petitioner was 
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unprepared to submit its views on the proposed 1988 rule. This position is 
untenable. Since the proposed budgets and assessment rates were 
recommended by the Board, petitioner had ample opportunity even prior to 
the Department’s call for comments to formulate its objections. In these 
circumstances, it would appear that petitioner could have put its objections in 
writing and forwarded them to the Department within the 10-day period. I 
therefore conclude that the 10-day comment period in no way prevented 
petitioner from fully formulating and presenting its views to the Department. 


Petitioner’s final challenge to the 1988 assessment rule focuses on the 
Department’s decision to invoke the good cause exception to the requirement 
of 5 U.S.C. § 553(d) that a rule take effect no sooner than 30 days after its 
publication in the Federal Register... . 

Given the mechanics of the assessment scheme under Marketing Orders 
916 and 917, the Department’s decision to make the rule effective upon 
publication had no effect upon the interests of the petitioner.... 
Furthermore, there is no evidence that petitioner was surprised by the 
assessment rate or suddenly found itself out of compliance with actual 
payment requirements on July 19, 1988. In the absence of these factors, I find 
that there was good cause within the meaning of 5 U.S.C. § 553(d) to dispense 
with the general requirement of delayed effective date. 

. .. [T]he Department’s choice of effective date is adequately supported by 


the stated rationale of expediting the promulgation process. Therefore, I 
cannot conclude that the decision is so defective as to constitute an 
independent basis for invalidating the rule. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


With respect to the constitutional issues decided by the ALJ against the 
petitioner, these same issues were decided in In re Wileman Bros. & Elliott, 
Inc. (Wileman IT), 50 Agric. Dec. ___ (Sept. 30, 1991), which views are 
adopted by reference here.* The First Amendment issue is discussed in 
Wileman II at slip op. 57-81, the Due Process Clause issue is discussed at slip 
op. 81-88, and the tax and unlawful delegation issue is discussed at slip op. 
88-96. 


*In the interests of economy, copies of Wileman II are not attached as an Appendix to this 
decision since petitioner’s attorneys here are the same as the petitioners’ attorneys in Wileman II. 
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With respect to the retroactivity issue, I agree with respondent’s argument 
that it must be dismissed because it was not raised in the Petition (see 
Wileman II, slip op. at 38-40). If I were to reach the retroactivity issue on the 
merits, I would rule that the assessment regulations do not constitute 
improper retroactive rulemaking, for the reasons set forth in Wileman II, slip 
op. at 148-67. 

All arguments made have been fully considered. To the extent that any 
arguments are inconsistent with the views set forth herein, and are not 
specifically mentioned, they are rejected as irrelevant, without merit, or 
without support in the record. 

For the foregoing reasons, petitioner’s Petition should be dismissed. 


Order 


The relief requested by petitioner is denied and the Petition is dismissed. 


In re: GERAWAN CO. INC., A CALIFORNIA CORPORATION. 
90 AMA Docket Nos. F&V 916-6 and 917-7. 
Decision and Order as to Gerawan II filed October 30, 1991. 


Res judicata — Judgment on merits — Dismissal of petition. 


The Judicial Officer affirmed the order by Chief Judge Palmer dismissing the petition, which 
alleged that 1988 interim final rules, establishing maturity and size requirements for the handling 
of California peaches, plums and nectarines were not in accordance with law. The petition was 
dismissed under the doctrine of res judicata, because it is an attempt to relitigate the same issues 
dismissed in Gerawan J after petitioner failed to present evidence as to these issues. A judgment 
is final for res judicata purposes even though an appeal was filed. A dismissal for failure to 
present evidence acts as a judgment on the merits for purposes of the doctrine of res judicata. 
The fact that the 1988 regulations were also applied in 1989 and 1990 does not prevent 
application of the res judicata doctrine. Claims not pleaded are not cognizable in a § 8c(15)(A) 
proceeding. 


Helen G. Boutrous, and M. Bradley Flynn, for Respondent. 

Thomas E. Campagne and Clifford C. Kemper, Fresno, CA, for Petitioner. 
Dismissal of Petition issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a Petition filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
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§ 608c(15)(A)), relating to the Federal Marketing Orders Regulating the 
Handling of Peaches, Plums, Pears, and Nectarines Grown in California (7 
C.F.R. Part 916 (Peach, Plum, and Pear Order); 7 C.F.R. Part 917 (Nectarine 
Order)).! The Petition was filed July 18, 1990, and it alleged that 1988 
interim final rules, which established maturity and size requirements for the 
handling of peaches, plums, and nectarines (53 Fed. Reg. 19,224 (1988); 53 
Fed. Reg. 19,232 (1988); 53 Fed. Reg. 19,238 (1988)), were not in accordance 
with law for numerous reasons, and prayed for a ruling to that effect. 

On August 13, 1990, respondent filed a Motion to Dismiss and Supporting 
Memorandum of Law pointing out that just 12 days before the filing of the 
instant Petition, the ALJ had dismissed, with prejudice, these very same issues 
in In re Gerawan Co. ("Gerawan I"), AMA Docket Nos. F&V 916-4 and 917-5, 
Initial Decision, slip op. at 8-9 (July 6, 1990), final decision, 50 Agric. Dec. 
___ (Oct. 30, 1991). On August 22, 1990, petitioner filed its Opposition to 
the Motion to Dismiss, contending, in essence, that since the challenges to the 
1988 interim rules had been dismissed in Gerawan I for failure to present 
evidence, rather than on the merits, the dismissal could not constitute a 
dismissal with prejudice. In addition, petitioner’s Opposition asserted that the 
1988 interim rules’ continuing applicability to the 1989 and 1990 crop years 
worked to reestablish petitioner’s right to press challenges to the rules. 
Petitioner also expressed its willingness to stipulate that the final resolution 
of In re Wileman Bros. & Elliott, Inc. (Wileman IT), AMA Docket Nos. F&V 


916-3 and 917-4, 50 Agric. Dec. _ (Sept. 30, 1991), shall apply equally to 
petitioner in the instant case. 

On February 26, 1991, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) granted respondent’s Motion to Dismiss, stating: 


On July 18, 1990, Gerawan Co., Inc. filed a petition alleging that the 
1988 interim final rules regulating the handling of peaches, plums and 
nectarines under Marketing Orders 916 and 917 (7 C.F.R. Parts 916 
and 917), were void and not in accordance with law. On August 13, 
1990, respondent filed a motion to dismiss and supporting 
memorandum of law pointing out that on July 6, 1990, just 12 days 
before the filing of the instant petition, I had dismissed with prejudice 
these very same issues in Gerawan Co., Inc., AMA, F&V Docket Nos. 


‘See generally, Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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916-4 and 917-5. In its opposition to the motion to dismiss filed 
August 22, 1990, petitioner urges that inasmuch as I dismissed its 
earlier petition for failure to present evidence, the dismissal did not 
constitute a dismissal with prejudice, and in any event, since the 1988 
interim rules continued to apply to the 1989 and 1990 seasons, it should 
for that reason be allowed to again challenge the 1988 interim rules by 
this new petition. Petitioner also states it would be content if the final 
resolution in the Wileman cases were made applicable to this case as 
well. 


This latest petition is an attempt to relitigate the very same issues 
presented in the case petitioner previously lost. When I dismissed its 
allegations respecting the 1988 regulations for failure to present 
evidence, I did so with prejudice; and specifically so stated at page 9 of 
the slip opinion issued in that case. I also decided in that case that it 
would be legally inappropriate to bind the parties in this case by the 
transcript and documents of a hearing conducted by a different 
Administrative Law Judge in Wileman/Kash II. I set forth the reasons 
for my denial of that request at pages 6-8 of the slip opinion. 


Accordingly, all allegations in Gerawan’s latest petition are 
dismissed with prejudice. 


On March 27, 1991, petitioner appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).? Oral argument 
before the Judicial Officer, which is discretionary (7 C.F.R. § 900.65(b)(1)), 
was requested in petitioner’s Appeal Petition, but is denied because the issue 
has been fully briefed and oral argument would seem to serve no useful 
purpose. 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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For the reasons set forth below, there is no merit to petitioner’s 
contentions, and the Petition is dismissed with prejudice. 


Conclusions 


I. The ALJ’s Determination That the Dismissal with Prejudice of the 
Petitioner’s Challenges in AMA Docket Nos. 916-4 and 917-5 Barred 
Relitigation of the Challenges in the Instant Petition Was in 
Accordance with Law. 


Petitioner’s appeal lies, in essence, in the argument that the ALJ’s decision 
in Gerawan I should not be res judicata for this subsequent Petition, which 
challenges the identical regulation as applied in succeeding crop years. 
However, the ALJ’s holding that his prior decision acted as a bar to 
relitigating the same challenges comports with the doctrine of res judicata as 
established in American case law, and the application of the 1988 rules to 
succeeding crop years does not defeat the bar to relitigation imposed by the 
doctrine. 


A. Res Judicata. 


The term res judicata is used to denote that, in respect to the effect of a 
valid, final judgment, such a judgment, when rendered on the merits, is an 
absolute bar to a subsequent action, between the same parties or those in 
privity with them, upon the same claim or demand. Parklane Hosiery Co. v. 
Shore, 439 U.S. 322, 326 n. 5 (1979). As the Supreme Court has stated in 
Commissioner v. Sunnen, 333 U.S. 591, 597 (1948): 


The general rule of res judicata applies to repetitious suits involving the 
same cause of action. It rests upon considerations of economy of 
judicial time and public policy favoring the establishment of certainty 
in legal relations. The rule provides that when a court of competent 
jurisdiction has entered a final judgment on the merits of a course of 
action, the parties to the suit and their privies are thereafter bound "not 
only as to every matter which was offered and received to sustain or 
defeat the claim or demand, but as to any other admissible matter 
which might have been offered for that purpose." Cromwell v. County 
of Sac, 94 U.S. 351, 352. The judgment puts an end to the cause of 
action, which cannot again be brought into litigation between the 





GERAWAN CO., INC. 1367 
50 Agric. Dec. 1363 


parties upon any ground whatever, absent fraud or some other factor 
invalidating the judgment. 


Res judicata makes a judgment conclusive on the parties as to all matters, 
fact and law, that were or should have been adjudicated in the proceeding.’ 


1. Final Judgment. 


The ALJ’s decision in Gerawan J is a final judgment for the purposes of 
the determination of the applicability of the res judicata doctrine. A final 
judgment, even if erroneous, is not subject to collateral attack, and, until 
properly set aside, has a binding effect on the parties in all tribunals.‘ The 
ALJ’s decision, even though an appeal was filed, had not been overturned, and 
was the final judgment with respect to the challenges to the 1988 interim final 
rules at the time the instant Petition was filed.’ Petitioner could and should 
have adjudicated its challenges to the 1988 interim final rules in Gerawan I. 
At the oral hearing in that proceeding, the ALJ ruled that the proceeding 


See Federated Dep't Stores, Inc. v. Moitie, 452 U.S. 394, 398 (1981); Brown v. Felsen, 442 U.S. 
127, 139 n. 10 (1979); Morris v. Jones, 329 U.S. 545, 550-52 (1947); Heiser v. Woodruff, 327 U.S. 
726 (1946); Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 401-04 (1940); Reed v. Allen, 
286 U.S. 191, 196-201 (1932); Grubb v. Public Utils. Comm’n, 281 U.S. 470, 474-79 (1930); 
Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 319-25 (1927); United States v. California & Oregon 
Land Co., 192 U.S. 355, 357-60 (1904); Cromwell v. County of the Sac., 94 U.S. 351, 352-60 


(1877). 


“See, e.g., Angel v. Bullington, 330 U.S. 183, 186-93 (1947) (judgment rendered in state court 
bars a subsequent action in federal court on the same cause of action). 


5On this point, it has been generally held: 


A judgment otherwise final remains so despite the taking of an appeal unless what is 
called an appeal actually consists of a trial de novo; finality is not affected by the fact 
that the taking of the appeal operates automatically as a stay or supersedeas of the 
judgment appealed fram that prevents its execution or enforcement, or by the fact that 
the appellant has actually obtained a stay or supersedeas pending appeal. 


RESTATEMENT (SECOND) OF JUDGMENTS § 13 comment f (1982). See also Huron Holding Corp. 
v. Lincoln Mine Operating Corp., 312 U.S. 183, 188-89 (1941); Hunt v. Liberty Lobby, Inc., 707 
F.2d 1493, 1497-99 (D.C. Cir. 1983); Southern Pac. Communications Co. v. AT&T Co., 740 F.2d 
1011, 1018-19 (D.C. Cir. 1984), cert. denied, 470 U.S. 1005 (1985). 
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would encompass petitioner’s First Amendment claims, Fifth Amendment 
claims, tax claim, allegations of improper delegation of authority, and its 
challenges to the validity of the 1988 rulemaking regarding peaches, plums, 
and nectarines. Despite the ALJ’s determination of the scope of the hearing, 
and after a warning from the ALJ that petitioner’s refusal to go forward with 
the challenges to the 1988 rulemaking would result in dismissal with prejudice, 
petitioner chose to present evidence on the First Amendment issue only. See 
Gerawan I Initial Decision at 1-12, and Transcript to Gerawan I at 242-49. 
The ALJ then dismissed with prejudice the petitioner’s challenges to the 1988 
rulemaking, stating, "I have also not considered the petition’s allegations 
challenging the lawfulness of regulations by AMS in 1988, pertaining to ‘color 
chips’ and size and maturity standards, since those allegations were dismissed 
with prejudice at the close of the hearing for lack of evidence" (Gerawan I 
Initial Decision at 8-9). The challenges to the 1988 interim final rules were 
fully at issue at the hearing. Petitioner was directly informed of the 
consequences of neglecting to adduce evidence relative to the allegations. 
Petitioner knowingly and deliberately forfeited its opportunity to have its 
challenges to the 1988 rulemaking adjudicated. The effect of the ALJ’s 
dismissal with prejudice of those challenges is to bar relitigation of them in 
this proceeding. 


2. On the Merits. 


Petitioner attempts to preserve its ability to litigate these issues again on 
the grounds that "Gerawan’s 1988 15(A) Petition, (AMA Docket Nos. F&V 
916-4 and 917-5), as it relates to the issues regarding maturity and size 
regulations, was not dismissed on the merits, but instead, was dismissed 
because Gerawan failed to present any evidence during the course of the 
hearing conducted regarding that Petition" (Petitioner’s Appeal at 3). 
However, a dismissal for failure to present evidence does act as a judgment 
on the merits for the purposes of the doctrine of res judicata. A "judgment 
on the merits," as that phrase is used in the conventional statement of the res 
judicata doctrine, is not necessarily a judgment based upon a trial of contested 
facts. Thus, a judgment by default is a bar, and a judgment on stipulation or 
agreements or on motion for summary judgment is "on the merits" for these 
purposes. 1B J. MOORE, J. LUCAS & T. CURRIER, MOORE’S FEDERAL 
PRACTICE { 0.409[1.—2] (2d ed. 1991). As the Sixth Circuit has expressed the 
concept, the "right to a day in court means not the actual presentation of the 
case, but the right to be duly cited to appear and to be afforded an 
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opportunity to be heard," and "[a] judgment on the merits does not require a 
determination of the controversy after a trial or hearing on controverted facts. 
It is sufficient if the record shows that the parties might have had their 
controversies determined according to their respective rights if they had 
presented all their evidence and the court had applied the law." Olsen v. 
Muskegon Piston Ring Co., 117 F.2d 163, 165 (6th Cir. 1941).° The record in 
Gerawan I clearly shows that petitioner could have had its challenges to the 
1988 interim final rules determined in that proceeding if it had chosen to do 
so. It neglected to do so, and the ALJ’s determination of dismissal “with 
prejudice" correctly applied the standard of res judicata in the instant 
proceeding.’ Failure to present evidence on a claim is akin to failure to 
prosecute. A dismissal on that ground operates as an adjudication on the 
merits unless in the order of dismissal, the court specifies otherwise. Navarro 
v. Chief of Police, 523 F.2d 214, 216-17 (8th Cir. 1975).° 


‘The RESTATEMENT is to the same effect (RESTATEMENT (SECOND) OF JUDGMENTS § 19 
comment a (1982)): 


The rule that a defendant’s judgment acts as a bar to a second action on the same 
claim is based largely on the ground that fairness to the defendant, and sound judicial 
administration, require that at some point litigation over the particular controversy come 
to an end. These considerations may impose such a requirement even though the 
substantive issues have not been tried, especially if the plaintiff has failed to avail 
himself of opportunities to pursue his remedies in the first proceeding, or has 
deliberately flouted orders of the court. 


7A judgment of dismissal specifically designated as “with prejudice” normally is an 
adjudication on the merits for purposes of res judicata, although is some cases the characteriza- 
tion of the court is not always conclusive. Lawlor v. National Screen Serv. Corp., 349 U.S. 322, 
327 (1955); Freedman v. American Export Isbrandtsen Lines, Inc., 451 F.2d 157, 158 (3d Cir. 1971), 
cert. denied, 405 U.S. 992 (1972). 


*The last sentence of Rule 41(b) reads as follows (Fep. R. Civ. P. 41(b)): 


Unless the court in its order for dismissal otherwise specifies, a dismissal under this 
subdivision and any dismissal not provided for in this rule, other than a dismissal for 
lack of jurisdiction, for improper venue, or for failure to join a party under Rule 19, 
operates as an adjudication upon the merits. 


Although the Federal Rules of Civil Procedure are not necessarily binding in this proceeding, 
this section provides valuable guidance concerning the finality of dismissals for want of 
prosecution, and the same doctrine should be applied here. 





AGRICULTURAL MARKETING AGREEMENT ACT 


3. Bar to Identical Claims. 


Petitioner also argues that the continuing applicability of the 1988 interim 
final rules during the 1989 and 1990 crop years preserves its right to relitigate 
the issues it abandoned in Gerawan I. However, the instant Petition alleges 
the same wrong (the 1988 interim final rules are not in accordance with law) 
which infringes the same right (the handling of nectarines, plums, and 
peaches), is based on the same statutory authority, and is made in virtually 
identical language as the dismissed allegations of Gerawan I. This is unlike 
the experience in the Navel Orange Marketing Order, where the level and 
periods of the imposition of prorate regulations posit a new and different fact 
situation every year. See, e.g. In re Sequoia Orange Co., Inc., 50 Agric. Dec. 
216 (1991), appeal docketed sub nom. District One Independent Handlers v. 
Madigan, No. CV-F-91-202 REC (E.D. Cal. Apr. 18, 1991); In re Sequoia 
Orange Co., 47 Agric. Dec. 2 (1988), affd in part and remanded sub nom. 
Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 
1989), printed in 48 Agric. Dec. 1 (1989), appeal docketed, No. 90-15505 (9th 
Cir. April 24, 1990), No. 90-15781 (9th Cir. June 11, 1990). The challenged 
regulations are the same regulations, imposing the same restrictions on the 
petitioner as were dismissed with prejudice in Gerawan I. The continued 
application of the 1988 interim final rules to petitioner’s operations in the 1989 
and 1990 crop years raises no new "claim" or “cause of action" which would 


defeat the finality of judgment imposed by the ALJ’s decision in Gerawan I. 
The RESTATEMENT formulation on this point states (RESTATEMENT 
(SECOND) OF JUDGMENTS § 24 (1982): 


(1) When a valid and final judgment rendered in an action 
extinguishes the plaintiff's claim pursuant to the rules of merger or bar 
(see §§18, 19), the claim extinguished includes all rights of the plaintiff 
to remedies against the defendant with respect to all or any part of the 
transaction, or series of connected transactions, out of which the action 
arose. 


(2) What factual grouping constitutes a "transaction", and what 
groupings constitute a "series", are to be determined pragmatically, 
giving weight to such considerations as whether the facts are related in 
time, space, origin, or motivation, whether they form a convenient trial 
unit, and whether their treatment as a unit conforms to the parties’ 
expectations or business understanding or usage. 
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The application of the 1988 interim final rules to successive crop years are 
certainly a "series of connected transactions" for the purposes of the 
application of bar in this proceeding.” There can be few transactions less 
"connected" than the application of quality control, and container and pack 
regulations to the operations of the regulated industry. Unwavering 
consistency of application of marketing order regulations to affected handlers 
is at once the purpose and the effect of the marketing order system. 


II. Claims Not Pleaded Are Not Cognizable in a § 8c(15)(A) Proceeding. 


Petitioner seeks to divorce the 1988 final rules from the application of 
those rules in 1989 and 1990 by saying, "For clarification purposes, it was 
necessary to reference the 1988 interim rules, as they are the groundwork 
upon which the 1989 and 1990 rules were based" (Petitioner’s Appeal at 3). 
Petitioner’s argument is unavailing because the Petition nowhere mentions 
"the 1989 and 1990 final rules." The Petition contains challenges only to the 
1988 rule."° The ALJ and Judicial Officer may not, in a proceeding under 
§ coer SNC of the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 
§ 608c(15)(A)), challenge a marketing order or a provision thereof on a basis 
not raised by the handler’s Petition. In re Wileman Bros. & Elliott, Inc. 
(Wileman II), 50 Agric. Dec. _, slip op. at 38-40 (Sept. 30, 1991); In re 
Farm Fresh, Inc., 49 Agric. Dec. 23, 79-80 (1990), aff'd, CIV-90-688-T (W.D. 


Okla. June 24, 1991); see also In re Saulsbury Orchards & Almond Processing, 
Inc., 50 Agric. Dec. 23, 164-65 (1991), appeal docketed, No. CV-F-91-064 REC 
(E.D. Cal. Feb. 8, 1991). In order for petitioner to have challenged a 1989 or 
1990 final rule, it would have had to have pleaded such challenges in its 
Petition. As the Petition stands, it merely challenges the 1988 final rule as 


**A mere shift in the evidence offered to support a ground held unproved in a prior action 
will not suffice to make a new claim avoiding the preclusive effect of the judgment.” 
RESTATEMENT (SECOND) OF JUDGMENTS § 25 comment b (1982). 


See, e.g., the Petition’s Prayer for Relief 4 63.A.: 


For a ruling that §§ 917.460 (Plum Regulation No 19), 917.459 (Peach Regulation No. 
14) and 916.356 (Nectarine Regulation No. 14), and their respective tables showing the 
specific "maturity tests" or other "color standards" of the nectarine, plum and peach 
regulations issued in 1988 (and enforced in 1989 and 1990), and the obligations imposed 
therewith, as written and/or as applied, are not in accordance with law. . ." [emphasis 
supplied]. 
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“enforced” in 1989 and 1990. Petitioner is barred from relitigating this 
challenge. 

Both the instant Petition and the Gerawan I Petition challenge the interim 
final rules issued by the Secretary dated May 24, 1988, regarding size and 
maturity. See 1988 Petition, p. 6, {{ 11-13, and instant Petition, p. 5, {{ 8-12. 
Petitioner’s instant challenges alleging, inter alia, that: 

1. the application of the 1988 maturity, size and assessment regulations 
violate Petitioner’s Fifth amendment rights; 

2. there has been an improper delegation of authority to committee 
members; 

3. the Secretary failed to adequately address comments; 

4. the Secretary failed to comply with notice and comment requirements; 
and 

5. the 1988 rulemaking was arbitrary and capricious, 
are identical to the challenges raised in the previous petition. Compare 1988 
Petition with instant Petition. Thus, review of these two Petitions, and the 
ALJ’s ruling in his Initial Decision in Gerawan I, reveals that each of the 
claims raised in the instant petition were previously raised, abandoned at the 
hearing, and dismissed with prejudice. 

Petitioner’s allegations referring to the Rules of Practice applicable to § 
8c(15)(A) proceedings, and the damages available under § 8c15(A) 
proceedings found in paragraphs 58, 59, and 60 at pages 31-32, must also be 
dismissed. These assertions go to petitioner’s available and requested relief 
only. Since the substantive claims of the petitioner must be dismissed as a 
matter of law, and petitioner has thus failed to state a claim upon which relief 
can be granted, the challenges to the mode of relief must also be dismissed. 
Petitioner has no right to relief under the instant Petition, and thus 
consideration of challenges to available relief would be improper. 
Furthermore, the issue of available relief for petitioners under § 8c15(A) 
proceedings has been thoroughly ruled upon. See, e.g. In re Wileman Bros. 
& Elliott, Inc. (Wileman I), 49 Agric. Dec. 705, 775-82 (1990), appeal docketed, 
No. CV F 90-473-EDP (E.D. Cal. July 27, 1990). Thus, there is no issue left 
to be resolved in this proceeding, and all issues must therefore be dismissed 
with prejudice. 
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Order 


The relief requested by petitioner is denied and the Petition is dismissed. 


In re: JET FARMS, INC. 
88 AMA Docket No. F&V 985-1. 
Decision and Order filed November 21, 1991. 


Spearmint oil marketing order — Transfers of base — Approval of Secretary — Reserve pool 
requirements — Denial of rulemaking — Bona fide effort to produce base — Five-year review 
of base — Fraudulent application for base — Scope of inquiry — Monetary damages not 
allowed — Notice and comment requirements. 


The Judicial Officer dismissed the Amended Petition filed under the Federal Marketing Order 
Regulating the Handling of Spearmint Oil Produced in the Far West. The Judicial Officer 
reversed the Initial Decision and Order by Judge Bernstein holding that the Department violated 
the Agricultural Marketing Agreement Act of 1937 or the Order by allowing transfers of 
allotment base under § 985.59(b) pursuant to procedures established by the Committee without 
the approval of the Secretary; failing to require the Committee to label each container of 
spearmint oil as either salable or excess reserve pool oil; failing to require the Committee to 
formally designate a Committee employee as the reserve pool manager as required by § 
985.57(a); and allowing sales of oil prior to the issuance of the initial allotment base. However, 
the Judicial Officer affirmed that part of the ALJ’s Initial Decision holding that there is no 
authority in a § 8c(15)(A) proceeding to consider Petitioner’s allegation that it was wrongfully 
denied an amendatory rulemaking hearing; the language in the Order "with the approval of the 
Secretary" does not require the Secretary to promulgate rules pursuant to the APA; transfer of 
allotment base by purchase and sale is not a violation of the Act; § 985.53(e) of the Order 
requires that the bona fide effort requirement be based upon attempts to produce; petitioner 
did not prove that the Committee failed to enforce the bona fide effort requirement; the Order 
does not require the Committee to take physical possession of reserve pool oil, but permits the 
delivery of excess oil to the Committee or its designees for storage; the Committee acted in 
accordance with the Order when it made the decision not to sell reserve pool oil, and to allow 
a producer to withdraw oil from the reserve pool to meet his annual allotment; the Committee 
acted in accordance with § 985.53(c) of the Order when it conducted its 5-year review and made 
the decision not to adjust the allotment base; and petitioner was unable to prove that producers 
submitted fraudulent applications for initial allotment of base. An anonymous report is 
unreliable hearsay not admissible in evidence. Petitioner’s burden of proof and narrow scope 
of review explained. The Act limits the scope of inquiry in this proceeding to the matters raised 
in the Amended Petition filed by petitioner, and does not permit an award of monetary damages. 
Where the Secretary's approval of Committee action is required, the approval may be informal, 
need not be evidenced by a written document, and may be inferred from failure to object to the 
Committee’s known conduct. The Secretary’s construction of his own regulation becomes of 
controlling weight unless it is plainly erroneous or inconsistent with the regulation. Even though 
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a procedural rule may affect a person’s substantive rights, this possibility does not make a 
procedural rule a substantive one and thereby implicate the APA’s notice and comment 
requirement. Nothing in the APA permits a court to review and, overturn the rulemaking 
proceeding on the basis of the procedural devices employed (or not employed) by the agency so 
long as the agency employed at least the statutory minima. 


M. Bradley Flynn, for Respondent. 

John C. Chernauskas, Rockville, MD, for Petitioner. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a proceeding instituted by a Petition and Amended Petition filed 
pursuant to § 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, 
as amended (the "AMAA") (7 U.S.C. § 608c(15)(A)), relating to the Federal 
Marketing Order Regulating the Handling of Spearmint Oil Produced in the 
Far West (the "Order") (7 C.F.R. Part 985).' 


'See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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On February 2, 1990, Administrative Law Judge Edwin S. Bernstein (ALJ) 
filed an Initial Decision and Order holding against petitioners on all issues 
except four. As to the four issues decided in petitioner’s favor, the ALJ held 
that respondent violated the AMAA and/or the Order by: 

1. Allowing transfers of allotment base under § 985.59(b) pursuant to 
procedures established by the Committee without the approval of the 
Secretary; 

2. Failing to require the Committee to label each container of spearmint 
oil as either salable or excess reserve pool oil; 

3. Failing to require the Committee to formally designate a Committee 
employee as the reserve pool manager as required by § 985.57(a); and 

4. Allowing sales of oil prior to the issuance of the initial allotment base. 

On March 5, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35),’ as to the four 
issues decided adversely to the Department. On April 20, 1990, petitioner 
appealed as to the numerous issues decided adversely to the petitioner. On 
May 18, 1990, the case was referred to the Judicial Officer for decision. 

Based on a careful consideration of the record, I agree with respondent’s 
appeal and find no merit in petitioner’s contentions. Accordingly, I am 
dismissing the Petitions. I am adopting those portions of the ALJ’s initial 
decision set forth below, with a few trivial changes, and with additions 


included within brackets, and omissions indicated by dots. Additional 
conclusions by the Judicial Officer follow the ALJ’s initial decision. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Petitioner instituted this proceeding pursuant to section 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937 (the "AMAA") (7 U.S.C. § 
608c(15)(A) (1988)) by filing a Petition on November 2, 1987, which alleged 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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that various aspects of the Marketing Order Regulating the Handling of 
Spearmint Oil Produced in the Far West ("the Order") (7 C.F.R. Part 985) are 
invalid and not in accordance with law. 

Petitioner filed an Amended Petition on January 13, 1988. By Decision 
and Order dated March 14, 1988, Respondent’s motions to dismiss were 
denied and the Amended Petition was substituted for the Petition. 
Respondent, Administrator, Agricultural Marketing Service, United States 
Department of Agriculture, filed a timely Answer to the Amended Petition on 
April 4, 1988. On October 7, 1988, I agreed to receive briefs from Gene 
Batali and a group of similarly situated growers of spearmint in the Order’s 
production area pursuant to section 57 of the Rules of Practice (7 C.F.R. § 
900.57 (1989)). 

A hearing was held on November 15-19 and 21-22, 1988, in Pasco, 
Washington, and on April 24, 1989, in Kennewick, Washington. The parties 
submitted proposed findings of fact, proposed conclusions of law, and briefs 
on June 30 and August 14, 1989; the Batali group filed a brief on August 30, 
1989; and Petitioner filed a Reply Brief on September 29, 1989. The Batali 
group’s arguments are substantially similar to those of Respondent. Where 
this decision refers to Respondent’s arguments, in many instances it also refers 
to arguments propounded by the Batali group. All proposed findings, 
proposed conclusions and arguments have been considered. To the extent 
indicated, they have been adopted. Otherwise, they have been rejected as 
irrelevant or not supported by the evidence. 


Findings of Fact 


1. Spearmint oil is produced commercially in two areas of the United 
States. The Far West includes the states of Washington, Idaho, and Oregon 
and portions of California, Nevada and Utah. The Midwest includes the 
states of Indiana, Michigan and Wisconsin. During 1974-78, spearmint oil in 
the Far West area accounted for about 81 percent of U.S. production. 
(Respondent’s Exhibit ("RX") 23, p. 1888) 

2. The primary producers of spearmint oil in the world are the United 
States and China. However, the quality of Chinese spearmint oil is not 
comparable to that of U.S. oil. Chinese oil is considered to be a cheaper, 
lower quality oil. (Petitioner’s Exhibit ("PX") 31, p. 23; RX 23, p. 1888) 

3. Almost all of the spearmint oil consumed in the United States is used 
by the chewing gum industry, the toothpaste and mouthwash manufacturers, 
and the candy manufacturers. Relatively small quantities are used by other 
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manufacturers of medicines, liqueurs, ice cream, flavored toothpicks, jellies, 
and other consumer products. In addition, large quantities of U.S. spearmint 
oil are exported to Western Europe and Japan. (PX 31, p. 5) 

4. In early spring, the grower or producer plants his spearmint crop. 
From July to September, he harvests the plants and distills oil from the hay. 
The oil is extracted by running steam through tubs which vaporizes the oil. 
The steam and oil then condense, and the oil is separated. After distillation, 
the oil is stored in drums. (PX 31, pp. 1, 3) 

5. Petitioner, Jet Farms, Inc., is a producer and handler of spearmint oil 
who is subject to the provisions of the Marketing Order Regulating the 
Handling of Spearmint Oil Produced in the Far West, 7 C.F.R. Part 985. 
(Transcript ("Tr.") 40, 84; PX 2; pp. 2, 11, 18, 24, 32, 46; RX 133, p. 3; RX 
134, p. 3; RX 135, p. 3; RX 136, p. 3; RX 137, p. 3; RX 138, p. 3; RX 139, p. 
2; RX 140, p. 2) 

6. Pursuant to the authority of the AMAA, the Secretary of Agriculture 
("the Secretary") has promulgated complex sets of regulations known as 
marketing orders which govern the handling of various commodities. 

7. In 1979, the Secretary was petitioned to establish a marketing order for 
Far West spearmint oil. (Tr. 1167) A public hearing was held in Pasco, 
Washington, during October 16-18, 1979, to determine whether such a 
marketing order should be issued and, if so, what provisions the order should 
contain. The United States Department of Agriculture ("the Department") 
issued a Recommended Decision (RX 23) which determined that there was 
a need for a marketing order. The Recommended Decision included the 
following findings: 


[(2)] The need for the proposed regulatory program for Far West 
spearmint oil is supported by substantial evidence in the record of the 
hearing. Prices received by growers for spearmint oil reached parity 
in only one year [of] the last ten, and in all other years were 
significantly below parity. . . . (p. 1889) 


8. Typically, fruit and vegetable marketing orders are administered by 
committees comprised of industry representatives who serve without 
compensation. Vetne, Federal Marketing Order Programs, in [1 Davidson,]} 
Agricultural Law 90-91 (1981). The Spearmint Oil Recommended Decision 
provided for the establishment of such a committee. ([R]X 23, p. 1892) 
Common to other marketing orders, the Committee would have the power to: 
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(1) administer the provisions of the order in accordance with its 
terms; 


(2) make such rules and regulations as are necessary to carry out 
the provisions of the order; 


(3) receive, investigate and report to the Secretary complaints of 
violations of the order; and 


(4) recommend to the Secretary amendments to the order. 
(p. 1894) 


9. The Recommended Decision further provided: 


The Far West spearmint oil industry has been adversely affected by 
persistent wide fluctuations in prices received for its commodity. The 
extreme price instability is illustrated by growers’ experience in 
Washington State where during the 1957-78 period prices for spearmint 
oil ranged from a low of $2.30 per pound in 1962 to a record high of 
$11.10 per pound in both 1976 and 1977. . . . (p. 1889) 


The record confirms that need exists to moderate year to year 
supply fluctuations and that regulating the annual amount of spearmint 
oil which handlers may purchase from growers in accordance with 
individual allotments can stabilize and promote orderly marketing. (p. 
1890) 


... Although average prices to growers might be improved, this 
would be consistent with the declared policy of the act which includes 
the objective of establishing and maintaining orderly marketing 
conditions for agricultural commodities in interstate commerce as will 
establish as the prices to farmers, parity prices. At the same time, the 
interests of the industry and consumers would be served by maintaining 
an adequate supply of spearmint oil at more stable prices. (p. 1890) 


The Recommended Decision contained the following additional language: 
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a. The Committee’s goal in developing a marketing policy should be 
to make available an adequate supply of oil to meet domestic, export 
and desirable carryout needs. 


Among the considerations the committee should use in determining 
a marketing policy for a marketing year [would] be: The estimated 
quantity of salable oil of each class held by producers and handlers; the 
estimated demand for each class of oil; the prospective production of 
each class of oil, both inside and outside the area of production; the 
condition of the crop being produced within the production area; the 
total of allotment bases by class for the current and ensuing marketing 
years; the quantity of reserve oil by class in storage; the producer prices 
for each class of oil; and the general marketing conditions for each 
class of oil, including the Committee’s estimate as to whether or not 
the season’s average producer price will exceed parity. . . . (p. 1897) 


b. Ifthe Committee’s marketing policy consideration[s] indicate a need 
for limiting the quantity of oil of each class to be marketed, it should 
recommend a salable quantity and allotment percentage for each class 
of oil to the Secretary prior to February 15 for approval. .. . (p. 1897) 


The order should authorize the Secretary to establish the salable 
quantity for a class of oil of any crop whenever the Secretary finds that 
limiting the total quantity of that class of oil that handlers may 
purchase from, or handle on behalf of, producers would tend to 
effectuate the declared policy of the act. The order should provide that 
the Secretary may make this decision on the basis of the Committee’s 
recommendations or other information... .. (p. 1897) 


The salable quantity should be prorated among producers by 
applying an allotment percentage to each producer’s allotment base for 
the applicable class of oil. This should result in an equitable allotment 
of the salable quantity among all producers. The allotment percentage 
[for] each [class] of oil should be established by dividing the salable 
quantity, which is the total quantity of each class of oil that handlers 
may purchase from or handle on behalf of producers during the 
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marketing year, by the total of all allotment bases for that class of 
oil... . (p. 1897) 


c. In order that an equitable apportionment of the quantity of 
spearmint oil which handlers can purchase from, or handle on behalf 
of, producers, based on historical marketing, can be accomplished, it 
is necessary that an allotment base be established for each producer. 
The record shows that the 1977-78, 1978-79 and 1979-80 marketing 
years should be selected as the representative base period because 
these are the most recent years and reflect as nearly as possible the 
current status of the industry. ... (pp. 1897-98) 


Evidence presented at the hearing shows that three options should 
be available to a spearmint producer in the initial establishment of that 
producer’s allotment base. The first option would allow a producer to 
use the average annual number of pounds of oil of each class sold 
during any two marketing years of the representative base period in 
calculating base. The second option would allow a producer to average 


the annual number of pounds of each class of oil sold during the 
representative period, plus 33 1/3 percent of the oil of each class 
currently available for sale.... The third option would apply to a 
producer who did not produce and market spearmint [oil] prior to the 
1979 marketing year. In that case, the allotment base would be equal 
to the sales of each class of oil sold during the 1979 marketing year, 
plus the quantity of that class of oil currently available for sale. (p. 
1898) 


d. In order that the Committee’s marketing policy objectives can be 
met, producers should make a bona fide effort to produce their annual 
allotments. . .. The Committee should define "bona fide effort" and 
establish guidelines in determining if a producer is making this effort. 
If the Committee, after due consideration, concludes that the producer 
is not making a bona fide effort the order should authorize the 
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Committee to reduce that producer’s allotment base the following year 
by an amount equivalent to the unproduced portion. It should be 
recognized that circumstances beyond a producer’s control, such as acts 
of God, could prevent a producer from producing enough spearmint oil 
so that sales would not equal the annual allotment. This should not be 
construed as a failure to make a bona fide effort to produce the annual 
allotment. (pp. 1898-99) 


e. The order should provide for the Committee periodically, but at 
least [once] every five years, to review and adjust each producer’s 
allotment base to recognize changes and trends in production and 
demand. The primary reason for this would be to keep the total of all 
allotment bases for each class of oil in line with the production and 
demand of that class of oil... . (p. 1899) 


f. ... Beginning with the 1982-83 marketing year, the Committee 
annually should make additional allotment bases available for each 
class of oil in the amount of no more than one percent of the total 
allotment base [for] that class of oil. So that the[r]e would be an 
equitable allocation of the additional allotment bases, the order should 
also provide that 50 percent of the additional allotment bases should 
be mafd]e available for new producers and 50 percent for existing 
producers. 


. . . [T]he weight of the evidence indicates that most new producers 
start with 20 to 40 acres of spearmint, and that the proposal set forth 
in the order could allocate from five to 10 new bases annually, each of 
which would be large enough to constitute a viably economic unit. (p. 
1899) 


g. Allotment bases would be established for producers by the 
Committee. Producers would be permitted to transfer these bases to 
other producers. Nothing is contained in the order establishing a value 
for allotment bases or for their sale between producers. Any purchase 
of an allotment base by a producer from another would be outside the 
order and any cost presumably absorbed by the producer. (p. 1899) 
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h. Spearmint oil of any class in excess of a producer’s annual allotment 
should be identified as “excess" in accordance with the identification 
requirements of the proposed order. The order should permit the 
producer to transfer excess oil to another producer to enable that 
producer to fill a deficiency in that producer’s annual allotment. This 
would enable the Committee to achieve its marketing policy goals by 
making sufficient spearmint oil available to meet industry needs. (p. 
1900) 


10. The Recommended Decision further required [Note: This is 
paraphrased by the ALJ, rather than quoted]: 


a. The committee to designate a committee employee as a Reserve 
Pool Manager whose duty was to administer the reserve pool. 


b. That each container of oil produced under the order shall be 
identified . . . as either salable or excess oil. 


c. That on or before November 1 of each year, all excess oil not used 
to fill another producer’s deficiency, shall be delivered to the 
committee or its designees for storage as part of the reserve pool. The 
committee was required to store such oil for the account of the 
producer. 


d. The committee to maintain identification of each container of 
reserve pool oil so as to be able to accurately account to each producer 
for its receipt, storage, and disposition. 


e. Each producer having oil in the pool to pay his pro rata share of 
the expenses of the reserve pool. 


f. The disposition of reserve pool oil to be under the supervision and 
direction of the committee. (pp. 1900-01) 


11. The spearmint oil producers voted to approve the order proposed 
in the Recommended Decision in a referendum conducted by mail ballot from 
March 5 to March 14, 1980. (Tr. 98; RX 25, p. 25,040) The issuance of the 
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Proposed Order was favored or approved by more than two-thirds of the 
producers who participated in the referendum. (Tr. 1406; RX 25, p. 25,040) 
The Order was issued as proposed on April 14, 1980, and made effective on 
that date. (RX 25, p. 25,039) 

12. Far West spearmint growers determine the acreage they will plant, 
and plant spearmint roots in the late fall or early spring of each year. 
Normally, fields are. fully planted by April 15th of each year. (Tr. 1447-48) 
The Spearmint Oil Administrative Committee (the "Committee") adopted a 
guideline for compliance with the bona fide effort requirement of the Order 
which requires each grower with allotment base to have, on April 15th of each 
year, enough acres [planted] so that when his acreage is multiplied by his 
average yield for the past three years, the result will equal at least 80% of his 
coming year’s annual allotment. A grower who has insufficient acreage 
planted on April 15th may be brought into compliance if he produces 80% or 
more of his annual allotment by the end of that year’s harvest. (Tr. 657; RX 
58, p. 9; RX 70, pp. 4-5; RX 74, p. 7) 

13. Spearmint production levels in the Northwest can change rapidly. 
Ample land suitable for growing mint is available and can be placed into or 
removed from production in one season. (RX 118, p. 2; RX 124, p. 1; RX 
126, p. 2; RX 128, p. 6; RX 132, p. 1) The spearmint oil business requires 
substantial investment in addition to land and normal production supplies. 
Spearmint grows on a perennial root and is propagated by plant roots. (RX 
124, p. 1; RX 126, p. 2; RX 128, p. 6; RX 132, p. 1) The usual production life 
for spearmint plants is three to five years for the Scotch variety of spearmint 
and five to 15 for the native variety of spearmint. (Tr. 32-33; RX 132, p. 1) 

14. Before the Order, growers were very sensitive to price changes. 
High prices often stimulated rapid production and this led to accumulation of 
large stocks of unsold oil. (Tr. 845-47; RX 132, p. 1; PX 31, pp. 97, 121, 1010) 
These large stocks of unsold oil, in turn, depressed prices for several years. 
(RX 132, p. 1; PX 31, pp. 121, 126) 

15. On January 25, 1982, the Secretary issued Guidelines for Fruit, 
Vegetable and Specialty Crop Marketing Orders ("the Guidelines"). The 
purpose of the Guidelines was to reduce extreme fluctuations in supplies and 
prices. It provides: 


Recognizing the inherent instability in producing and marketing 
agricultural commodities in general, and these crops in particular, the 
Secretary intends to operate marketing order programs in a manner to 
reduce extreme fluctuations in supplies and prices. Reducing risks to 
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both buyers and sellers provides producers and consumers a degree of 
protection against extreme losses arising from economic and natural 
causes. 


(PX 30, pp. 1-2) 


16. In determining initial allotment bases, growers who wished to have 
a base established for themselves completed a form issued by the Committee 
(e.g., PX 27), which indicated the pounds of oil, by class, sold during the 1977- 
78, 1978-79, and 1979-80 marketing years; the acres harvested in each year; 
the number of pounds of oil, by class and marketing year, currently available 
for sale; the handlers to whom the grower sold oil and the amounts sold to 
each; and the location of oil currently available for sale. Representatives of 
the Committee and the Department audited and verified the sales reports and 
the calculatioris upon which the amounts of initial allotment base were 
determined. (Tr. 1364-69) 

17. Section 985.59 of the Order, which relates to the transfer of 
allotment base between producers, requires that transfers of base between 
producers can only be made “under rules and regulations established by the 
Committee, with the approval of the Secretary." 

18. |The Committee submitted several different proposed regulations on 
transfer of base and bona fide effort to the Department. Those regulations 
required the approval of the Office of Management and Budget (the "OMB") 
before they could be issued. The Paperwork Reduction Act of 1980 required 
each regulatory document which collected information from the public to be 
approved by the OMB. 44 U.S.C. §§ 3501-3520 (1982). 

19. Although the Committee submitted several different proposed 
regulations on transfer of base and bona fide effort to the Secretary, none of 
the submissions were accepted by both the OMB and the Secretary. (Tr. 
1413) No rules or regulations relating to the transfer of base were issued by 
the Secretary or the Committee. [However, rules and. regulations as to the 
transfer of allotment base were established by the Committee, and approved 
by the Secretary (See Additional Conclusions by the Judicial Officer, § III).} 
In order to transfer base a producer needed to contact the Committee to 
orally learn of procedures for transfer. (Tr. 408-11) 

20. The Order authorizes the transfer of allotment base from one 
producer to another under certain conditions. 7 C.F.R. § 985.59(b) (1989). 
(RX 25, p. 25045) Any value which may be realized by a transferor or 
transferee of allotment base is arrived at solely as a result of negotiation 
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between the parties. Neither the AMAA nor the Order addresses the private 
financial transactions between producers with respect to transfer of allotment 
base. (RX 23, p. 1899) 

21. After approval of the Committee’s proposed implementing 
regulation (proposed section 985.153) was delayed by OMB, the Department 
supported the Committee’s resolution to base the bona fide effort requirement 
of section 985.53(e) of the Order upon attempts to produce. (Tr. 1192-93; RX 
56, p. 3; RX 58, p. 4; attachment to RX 58; RX 59, p. 4; RX 62, p. 4; RX 68, 
p. 7; RX 70, p. 5) 

22. The Committee, through grower reports and other investigational 
measures, determines the acreage planted by each base holder every spring 
in order to determine if base holders are in compliance with the bona fide 
effort requirement. (Tr. 1447, 1577-78) 

23. Since the inception of the Order, four individuals have been found 
by the Committee not to have made a bona fide effort to produce their annual 
allotment of spearmint oil, and have had their bases reduced to zero. (Tr. 
1583; RX 146-155) 

24. The Committee has adopted the following policy for disposition of 
the reserve pool: 


The policy of the Far West Spearmint Oil Administrative Committee 
in disposing of Reserve Pool Spearmint Oil will be to encourage 
growers with oil in the pool-to reduce their acreage and to fill their 
deficiency with their pool oil. In addition, the Committee will 
continually monitor the amount of unsold oil in the producer’s hands 
and when the amount of Exempt Oil and Salable Oil is reduced to 
100,000 pounds of Scotch or 100,000 of Native or both, the Committee 
will evaluate the situation and may consider increasing the salable 
percentage of a Class of oil so that additional reserve pool oil can be 
removed from the pool by growers to fill deficiencies. 


(RX 60, policy adopted at RX 62) 


25. Every year since 1980, the Committee has submitted to the 
Secretary marketing policies for the ensuing marketing year, which included 
recommendations for a salable quantity and allotment percentage for each 
class of oil for which the Committee determined volume regulations are 
necessary. (RX 53, 56, 62, 70, 74, 79, 80, 83, 90, 116, 117, 119, 120, 121, 122, 
123,425, 127, 129,131) 
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26. After issuance by the Secretary, the allotment percentage is applied 
to each producer’s allotment base for each class of oil for which volume 
regulation has been recommended. This results in the salable quantity of each 
grower’s oil which handlers can purchase from, or handle on behalf of, each 
grower. 7 C.F.R. § 985.52 (1989). 

27. During each year since 1980, the Committee has recommended 
salable percentages following consideration of at least the following: the 
estimated quantity of salable oil of each class held by producers and handlers; 
the estimated demand for each class of oil; the prospective production of each 
class of oil; the total allotment bases of each class of oil for the current 
marketing year and the estimated total of allotment bases of each class of oil 
for the ensuing marketing year; the quantity of reserve oil, by class, in storage; 
producer prices of oil, including prices for each class of oil; and general 
marketing conditions for each class of oil. (RX 53, 56, 62, 70, 74, 79, 80, 83, 
90, 116, 117, 119, 120, 121, 123, 125, 127, 129, 131) 

28.  Salable percentage recommendations are formulated at public 
meetings of the Committee during which all interested parties may comment 
on the figures and calculations used to arrive at the recommendations. (RX 
53, 56, 62, 70, 74, 79, 80, 83, 90) 

29. The Committee provides public notice of its marketing policy 
recommendations to all producers and other interested parties through 
bulletins and other announcements. (RX 53, 56, 62, 70, 74, 79, 80, 83, 90) 

30. The Secretary of Agriculture establishes the salable percentages on 
an annual basis through the use of notice and comment rulemaking 
procedures pursuant to section 4 of the Administrative Procedure Act 
("APA"), as amended. 5 U.S.C. § 553 (1988). (RX 26, 27, 31, 32, 33, 34, 36, 
39, 40, 41, 42, 43, 44, 47, 48, 49, 50, 51, 52) 

31. On/June 4, 1985, the Committee conducted a review and adjustment 
of the allotment bases, in accordance with 7 C.F.R. § 985.53(c). (RX 82, p. 
12) 

32. Pursuant to section 985.53(d) of the Order, the Committee and the 
Secretary have established regulations for, and have conducted the issuance 
of additional allotment base to, existing growers and to new growers under 
procedures which maximize equities among new and existing growers and 
assure that all growers have sufficient allotment base to maintain at least the 
minimum economic enterprise requirements for spearmint oil production. 
(RX 156-177) 

33. By letter dated February 27, 1987, Petitioner requested the 
Secretary to amend the Order. In response, by letter dated March 25, 1987, 
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Assistant Secretary for Marketing and Inspection Services, Kenneth A. Gilles, 
directed Petitioner to submit its proposal to the Committee. 


Conclusions of Law 


1. There is no authority in this’ proceeding brought pursuant to section 
8c(15)(A) of the AMAA to consider Petitioner’s allegation that it was 
wrongfully denied an amendatory rulemaking hearing. . . . 

2. In this proceeding, Petitioner has alleged that the Order is not being 
administered in accordance with the AMAA and the Order’s provisions. 
Petitioner has the burden of proving these allegations by a preponderance of 
the evidence. Steadman v. SEC, 450 U.S. 91 (1981). 


not require the Secretary to promulgate rules pursuant to the APA. 

5. Transfer of allotment base by purchase and sale is not a violation of the 
AMAA. 

6. Section 985.53(e) of the Order requires that the bona fide effort 
requirement be based upon attempts to produce. 

7. Petitioner did not prove that the Committee failed to enforce the bona 
fide effort requirement. 


of reserve pool oil. Section 985.56(b) permits the delivery of excess oil to the 
Committee or its designees for storage. 

10. 

11. The Committee acted in accordance with the Order when it made 
the decision not to sell reserve pool oil. The Committee’s policy to allow a 
producer to withdraw oil from the reserve pool to meet his annual allotment 
is authorized by section 985.57(b)(1). (RX 60) 

12. The Committee acted in accordance with section 985.53(c) of the 
Order when it conducted its five-year review and made the decision not to 
adjust the allotment base. 

13. 

14. _ Petitioner was unable to prove that producers submitted fraudulent 
applications for initial allotment of base. 
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Discussion 


Procedural Issue 


Scope and Standard of Review 

Respondent explains at the beginning of its brief the scope and standard 
of review for a hearing pursuant to section 8c(15)(A) of the AMAA that 
attacks the provisions of a marketing order. Section 8c(15)(A) provides: 


[(A)] Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 
with law. 


7 US.C. § 608c(15)(A) (1988). 

Respondent asserts that Petitioner has the burden of proving that the 
Order is "not in accordance with law" and that a reviewing court will only hold 
unlawful or set aside the agency’s action, findings and conclusions if it finds 
them to be arbitrary, capricious, an abuse of discretion or not in accordance 
with law. Respondent’s arguments and citations stand for the proposition that 
a court will not second guess the Secretary’s decisions if they are supported 
by evidence received at the rulemaking hearing. The Secretary’s decisions are 
given deference unless they are found to be arbitrary and capricious or not in 
accordance with law. Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C. Cir.) (en 
banc), cert. denied, 426 U.S. 941 (1976); Benson v. Schofield, 236 F.2d 719, 722 
(D.C. Cir. 1956), cert denied, 352 U.S. 976 (1957); In re Sequoia Orange Co., 
Inc., 47 Agric. Dec. 2, 88-89 (1988) [, aff'd in part and remanded sub nom. 
Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 
1989), printed in 48 Agric. Dec. 1 (1989), appeal docketed, No. 90-15505 (9th 
Cir. April 24, 1990), No. 90-15781 (9th Cir. June 11, 1990)]; In re Defiance 
Milk Products Co., A Division of Diehl, Inc., 44 Agric. Dec. 11, 52-53 (1985) 
[, aff'd, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 (6th Cir. 
1988), reprinted in 47 Agric. Dec. 1377 (1988)]. 
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However, in this proceeding, Petitioner has not attacked the Order and has 
not questioned decisions made by the Secretary during the rulemaking 
process. Petitioner has alleged that the Order is not being administered in 
accordance with the AMAA and the Order’s provisions. As in other 
administrative proceedings pursuant to the APA, including USDA 
enforcement proceedings, Petitioner has the burden of proving these 
allegations by a preponderance of the evidence. Steadman v. SEC, 450 US. 
91 (1981); See also Campbell (Judicial Officer, U.S.D.A.), The Packers and 
Stockyards Act Regulatory Program, in [1 Davidson,] Agricultural Law 207 
(1981). 

Deprivation of a Rulemaking Hearing 

By letter dated February 27, 1987, Petitioner requested the Secretary to 
amend the Order. (PX 1) In response, by letter dated March 25, 1987, 
Assistant Secretary for Marketing and Inspection Services, Kenneth A. Gilles, 
directed Petitioner to submit its proposal to the Committee. Petitioner 
contends that the Secretary unlawfully deprived Petitioner of its right to a 
rulemaking hearing to amend the Order in violation of section 8c(3) of the 
AMAA and section 900.3 of the Rules of Practice. 7 U.S.C. § 608c(3) (1988); 
7 CFR. § 900.3 (1989). Petitioner alleges that it was the Secretary’s duty to 
determine whether there should be rulemaking to amend the Order and the 
Secretary had no authority to delegate this decision to the Committee. 


Proceedings under section 8c(15)(A) of the AMAA may be brought only 
to challenge "any such order or any provision of any such order or any 
obligation imposed in connection therewith is not in accordance with law and 
praying for a modification thereof or to be exempted therefrom." This 
proceeding does not afford Petitioner a forum to seek review of the 
Secretary’s decision not to consider Petitioner’s proposed amendment to the 
Order. "Once an Order is issued in accordance with law, i.e., adequately 
supported by the promulgation hearing record and statutory authority, the 
Secretary’s decision not to adopt a proposed amendment or not to terminate 
the Order is a discretionary, nonreviewable function." In re Sequoia Orange 
Co., 41 Agric. Dec. 1511, 1522-23 (1982), aff'd on other grounds, No. CV F 83- 
269 (E.D. Cal. Dec. 21, 1983) (citations omitted)... . 

Transfer of Base 


Purchase and Sale of Base 
The issue is whether purchase and sale of base is permissible. 





JET FARMS, INC. 1391 
50 Agric. Dec. 1373 


Petitioner’s position is that transfer of allotment base by purchase and sale 
is not in accordance with sections 8c(6)(B) and (7)(D) of the AMAA nor 
section 985.59 of the Order. Petitioner concludes that since allotment base 
can be transferred without consideration, the purchase and sale of base is not 
necessary to effectuate the terms of the Order. 

Section 8c(6)(B) of the AMAA provides: 


(B) Allotting, or providing methods for allotting, the amount of 
such commodity or product, or any grade, size, or quality thereof, 
which each handler may purchase from or handle on behalf of any and 
all producers thereof, during any specified period or periods, under a 
uniform rule based upon the amounts sold by such producers in such 
prior period as the Secretary determines to be representative, or upon 
the current quantities available for sale by such producers, or both, to 
the end that the total quantity thereof to be purchased, or handled 
during any specified period or periods shall be apportioned equitably 
among producers. 


7 US.C. § 608c(6)(B) (1988). 
Section 8(c)(7)(D) of the AMAA states: 


[(7) Terms common to all orders] 


In the case of the agricultural commodities and the products thereof 
specified in subsection (2) of this section orders shall contain one or 
more of the following terms and conditions: 


[(D)] Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5) to (7) of this section and 
necessary to effectuate the other provisions of such order. 


7 US.C. § 608c(7)(D) (1988). 

Petitioner contends that the reason the Secretary never approved the 
transfer of base regulations submitted by the Committee was because those 
regulations allowed the purchase and sale of base which is a barrier to entry 
into spearmint oil production in violation of the Secretary's Guidelines. (PX 
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30) Petitioner also argues that allowing the transfer of base for monetary 
value prevents many new and existing producers from acquiring base. As a 
result, base has become concentrated in the hands of a few growers and this 
violates section 8c(6)(B) of the AMAA, which requires an equitable 
apportionment of allotment base among all producers, under a uniform rule. 

Respondent argues that neither the AMAA nor the Order requires that 
the transfer of allotment base be by purchase and sale and, in fact, transfers 
have occurred by other means. For example, base had been more or less 
traded rather than bought, there was an instance where a producer took mint 
root in exchange for his base (Tr. 43, 484); and, there was testimony that base 
had been transferred without any value. (Tr. 1258) 

All provisions of the Order must be based upon authority in the AMAA. 
Transfer of base is authorized by section 8c(7)(D) of the AMAA as it is 
“incidental to, and not inconsistent with" the terms of the Order, and it is 
"necessary to effectuate the other provisions of" the Order. The Secretary, in 
the Recommended Decision, stated that the purpose of allowing the transfer 
of base in section 985.59 of the Order was "to assure that the total annual 
allotment would be produced." (RX 23, p. 1901) 

The transfer of allotment base by purchase and sale is not a violation of 
the AMAA. The AMAA contains no requirement regarding the methods for 
the transfer of base, nor does it preclude the direct transfer of base between 
producers for consideration. The exchange of base for consideration is a 
natural consequence of the agricultural industry, and not a specific result of 
the Order. It is only logical that the transfer of base would be made for 
consideration. In fact, the Recommended Decision states that any value which 
may be realized by a transferor or transferee of allotment base is arrived at 
solely as a result of negotiation between the parties. "Nothing is contained in 
the Order establishing a value for allotment bases or for their sale between 
producers. Any purchase of an allotment base by a producer from another 
would be outside the order and any cost presumably absorbed by the 
producer." (RX 23, p. 1899) 

While Respondent asserts that transfer of base occurred in ways other than 
by purchase and sale, its examples involve the transfer of base for 
consideration. 

It is important to note that the AMAA does not expressly deal with the 
concept of barriers to entry. This issue only comes up in the Secretary’s 
Guidelines, which do not have the force and effect of law. 

Furthermore, Petitioner fails to support its claim that the purchase and 
sale of base is a barrier to entry into spearmint oil production by new growers. 
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Petitioner cites to the testimony of Alan David Borst, an agricultural 
economist with the Department’s Agricultural Cooperative Service, who wrote 
a thesis entitled "An Economic Analysis of the U.S. Mint Oil Subsector." (Tr. 
830-937; PX 31) Mr. Borst stated that the value of base can become a barrier 
to entry in the long run of a marketing order, but base will always have some 
value attached to it. (Tr. 902-03) However, Mr. Borst’s testimony does not 
show conclusively that the purchase and sale of base in the spearmint oil 
industry is a barrier to entry. And, in any case, new growers who wish to 
enter spearmint production may purchase base from an existing grower or 
apply for allotment of base from the Committee. (RX 23, pp. 1899, 1901) 

Petitioner cites as a harm of the transfer of base for monetary value that 
allotment base is becoming concentrated in the hands of a few growers. Mr. 
Borst explains that in 1962 there were approximately 1,200 mint growers in the 
United States; in 1968 there were approximately 1,000 mint growers, and 
today there are approximately 700 mint growers. (Tr. 920-21; PX 31, p. 37) 
This shows a steady decline. However, as documented by Mr. Borst, the 
decline began before the institution of the marketing order. (Tr. 920) Mr. 
Borst states that "[t]he number of mint growers has been decreasing while the 
quantity of oil that each produces has been increasing." (Tr. 921; PX 31, p. 
37) Mr. Borst’s testimony indicates two influences, aside from the Order, that 
have contributed to the decreasing number of growers: (1) increasing capital 
and intensity of production; and (2) financial resources to survive the low 
parts of the market cycle. (Tr. 921-22) 

Thus, Petitioner cannot cite to any evidence that shows that the Order has 
resulted in the concentration of base in the hands of a few growers, as alleged. 
Mr. Borst’s thesis and testimony indicate that the reduction in the number of 
mint growers is the result of larger economic and market forces, not 
necessarily attributable to the Order. 

Section 8c(6)(B) of the AMAA does not require that each producer’s 
allotment base remain the same from the beginning of the Order, throughout 
the life of the Order. Section 8c(6)(B) only requires that initial issuance of 
allotment base be calculated by operation of a uniform rule so that each 
grower will have an initial allotment base that reflects his sales during the 
representative period selected to establish base. The uniform rule required 
for the initial issuance of allotment base appears in section 985.53(a) and (b) 
of the Order. 7 C.F.R. § 985.53(a), (b) (1989). The record reflects that 
issuance of initial allotment was administered according to the uniform rule 
in the Order. (Tr. 1364-69, 1411-12) 
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Petitioner has failed to show how the purchase and sale of allotment base 
does not effectuate the terms of the Order. As a result, such transfers of base 
do not violate the AMAA. 

Petitioner refers to rental of base in a heading in its brief but does [not] 
discuss the issue in its brief. Furthermore, the record contains no evidence 
that base has been rented. Therefore, the issue of rental of base is deemed 
to have been abandoned as well as unsubstantiated. 

Bona Fide Effort Requirement 

In accordance with section 985.53(e) of the Order, a producer who fails to 
comply with the bona fide effort requirement under the Order is required to 
have its allotment base reduced by the amount of its deficiency. Section 
985.53(e) reads: 


(e) The right [of] each producer receiving an.allotment base, or 
any legal successor in interest, to retain all or part of an allotment 
base, shall be dependent on continuance to make a bona fide effort to 
produce the annual allotment referable thereto and failing to do so, 
such allotment base shall be reduced by an amount equivalent to such 
unproduced portions. 


7 CER. § 985.53(e) (1989). 


Petitioner argues that the bona fide effort requirement in section 985.53(e) 
was not administered in accordance with the Order in that the bona fide 
requirement should have been based on sales rather than production and, in 
addition, the Committee even failed to enforce its allegedly invalid 
requirement. 

Petitioner relies upon the testimony of Respondent’s witness, Arthur 
Pease, a Department marketing specialist, in contending the Committee 
applied an incorrect criterion. Upon cross-examination by Petitioner’s 
attorney, Mr. Pease testified: 


[A.] ... [T]hey [the Committee] want to put a bona fide 
effort rule in related to acres, production. We told them 
that there wasn’t any way we were going to put a 
regulation in like that because the Act says based on 
sales, so we changed that. 
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Q. What was their proposal? 


. Their proposal was to have it related to the number of acres 
planted. 


. As a bona fide effort? 


. As a bona fide effort. We told them that we would not, under 
any circumstances, put that into a rule. It would only be based 
on sales. (Tr. 1188-89) 


Based upon this testimony, Petitioner contends that the Department 
disapproved the Committee’s interpretation of basing the bona fide effort 
requirement upon attempts to produce instead of sales. Therefore, Petitioner 
concludes that basing the bona fide effort requirement on attempted 
production violated the Order. 

I disagree. 

The plain language of section 985.53(e) of the Order states that "The right 
of each producer . . . to retain all or any part of an allotment base, shall be 
dependent on continuance to make a bona fide effort to produce the annual 
allotment... ." 

7 C.F.R. § 985.53(e) (1989) (emphasis added) 

The Recommended Decision also clearly refers to bona fide effort to 

produce. It states: 


In order that the Committee’s marketing policy objectives can be 
met, producers should make a bona fide effort to produce their annual 
allotments. Therefore, the order should provide that the right of each 
producer receiving an allotment base, or any legal successor in interest, 
to retain all or part of an allotment base should be contingent on the 
producer (or successor) making a bona fide effort to produce the 
annual allotment referable to the allotment. The Committee should 
define "bona fide effort" and establish guidelines in determining if a 
producer is making this effort. If the Committee, after due 
consideration, concludes that the producer is not making a bona fide 
effort the order should authorize the Committee to reduce that 
producer’s allotment base the following year by an amount equivalent 
to the unproduced portion. It should be recognized that circumstances 
beyond a producer’s control, such as acts of God, could prevent a 
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producer from producing enough spearmint oil so that sales would not 
equal the annual allotment. This should not be construed as a failure 
to make a bona fide effort to produce the annual allotment. 


(RX 23, pp. 1898-99) (emphasis added) 


Rod Christensen, the Committee’s manager, explained the rationale for 
basing bona fide effort on attempted production as follows: 


Because farming is an uncertain science. ... In other words, our 
bona fide effort rule is based on the attempt, that is the acres of 
commercially planted spearmint; because it is not impossible that even 
after those acres are planted, a natural disaster of some kind could 
wipe out the crop, thus do away with the production resulting from that 
acreage. That doesn’t mean the grower didn’t have full intent to 
produce the allotment that was his. It did mean that he made a bona 
fide effort. 


(Tr. 1020) (emphasis supplied) 


In compliance with the Recommended Decision’s direction that the 
Committee define "bona fide effort" and establish guidelines, on October 7, 


1980, the Committee proposed the following as section 985.153 of the 
regulations interpreting the Order: 


§ 985.153 Bona Fide Effort. 


"Bona fide effort" when used in sect. 985.53(e) of the order shall mean 
that a producer shall be declared to bé making a bona fide effort to 
produce his Annual Allotment for a Class of Oil if on April 15 of each 
marketing year the producer has enough acres planted, with a sufficient 
amount of Spearmint roots to produce a commercial crop of that Class 
of Spearmint oil, that when multiplied by the producer’s highest yield 
for that Class during the past three years will equal 80 percent of the 
producer’s Annual Allotment for that Class resulting from the 
Committee’s volume regulation recommendations made at their initial 
marketing policy meeting. Upon notification in writing of the 
determination that a producer is not making a bona fide effort, that 
producer must make the necessary adjustment in acreage or transfer 
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an appropriate amount of Allotment Base to be in compliance with this 
provision by April 15 of the following year or the Allotment Base for 
that producer will be reduced by the amount required to cause the 
producer to be in compliance; provided, a producer’s reserve oil, held 
in the reserve pool shall be considered in determining a producer’s 
compliance with this provision. 


(RX 56, p. 3 and attachment to RX 58 [, p. 9]. As explained in Petitioner’s 
Initial Brief, footnote 48, the attachment was mistakenly attached to RX 58 
instead of to RX 56). 

The proposal was delayed by the Reagan Administration’s freeze on rule 
making. (RX 58, p. 4; RX 59, p. 4; RX 62, p. 4; RX 63, p. 4; RX 68, p. 7; RX 
70, p. 5). The overwhelming evidence was that the guideline was not 
approved because of OMB procedures. Mr. Pease confirmed this. He also 
testified that, after about two years, the Department allowed the Committee 
to issue the guideline. He stated: 


The O.M.B. rule was one that I discussed quite often with the 
people in the Office of Management and Budget. They had no 
problems with the rule itself, and I was led to believe in my discussions 
at the time the only reason they would not publish that is because they 
felt it was unnecessary, unnecessary regulation. 


The fact was we were definitely under a mandate at that time fo 
reduce government rules and regulations, get off the back of business. 
That was our mandate. Marketing order rules and regulations were 
not excepted from that. Even though marketing order rules and 
regulations were proposed by the industries themselves, the Office of 
Management and Budget did not look on it that way. They look[ed] 
on it as another regulation. 


Q. Then when O.M.B. said you don’t have to -- What you are 
saying is O.M.B. says the U.S.D.A. doesn’t have to issue the regulation, 
it could be issued by the Committee? Is that what they said? 
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A. They said it wasn’t a necessary regulation. They didn’t say who 
it would be issued by. We made the decision to allow the Committee to 
issue it. That was a U.S.D.A. decision. 


(Tr. 1192-1193) (emphasis added) 


That the Department permitted the Committee to base bona fide effort on 
attempts to produce is also substantiated in the minutes of the Committee’s 
October 6, 1982, meeting, specifically: 


. . . the original rule cannot clear OMB. Because of this, the 
USDA is suggesting that it be handled by Committee resolution. 
Henry pointed out that the rule got caught in the mess involving OMB, 
the Regulatory Relief Task Force, etc. The resolution will not be 
published in the Federal Register but it is supported by USDA and 
USDA will help enforce it. Perrin assured the Committee that the 
USDA would support them on this resolution and indicated that it was 
the correct way to proceed. 


Svaty pointed out that the Order gives the Committee authority to 
give and take base and to implement a bona fide effort rule. Meshke 
reminded everyone that the USDA has expressed support for the 
resolution. 


(RX 70, p. 5) 


Thus, the Committee correctly interpreted the bona fide effort provision 
of the Order and, rather than disapprove the Committee’s interpretation, the 
Department supported the Committee in its interpretation of the bona fide 
effort provision. 

Petitioner also argues that the Committee “even failed to enforce their 
invalid bona fide effort criteria." Petitioner contends that a recapitulation that 
Petitioner prepared (PX 21) shows that 11 producers failed to produce their 
annual allotment. Petitioner failed to meet its burden of proof here. The 
exhibit does not give any information sufficient to determine the acreage 
planted or the attempt made by the persons and entities named to produce 
spearmint. As the Recommended Decision states, a failure to produce is not 
indicative of a failure to attempt to produce. (RX 23, p. 1899) 
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[Petitioner argues on appeal (Petitioner’s Appeal Petition at 28-35) that 
the Committee’s bona fide effort requirement violates § 8c(13)(B) of the Act, 
which provides that "[n]o order issued under this chapter shall be applicable 
to any producer in his capacity as a producer" (7 U.S.C. § 608c(13)(B)). 
However, this issue was not raised in the Amended Petition (see Amended 
Petition {{ 17 & 18) and, therefore, cannot be considered (see Additional 
Conclusions by the Judicial Officer, § II(A), infra). In any event, the standard 
for determining compliance with the bona fide effort requirement’ does not 
regulate a producer in his capacity as a producer and thus does not violate § 
8c(13)(B) of the Act. Every producer remains free to produce as much or as 
little spearmint oil as he or she wants. The amount of allotment base which 
a producer possesses (and the salable quantity calculated therefrom) only 
restricts the handling of that production. 

If a producer of spearmint oil with allotment base consistently plants an 
insufficient number of acres of spearmint to produce his or her salable 
quantity (and, therefore, does not comply with the bona fide effort 
requirement), the Committee is empowered to reduce his or her allotment 
base by the amount of that shortfall. This reduction does not impact on the 
grower’s ability to produce increased quantities of spearmint in the future.‘ 
However, spearmint oil handlers may not handle quantities of that grower’s 


*The guideline by which compliance with the bona fide effort requirement is judged can be 
stated concisely as follows: 


Bona fide effort means that on April 15 (Tr. 721) of each marketing year (beginning 
1983) each grower must have enough acres of land commercially planted with the 
appropriate Class of Spearmint roots that will, when multiplied by his highest yield in 
the previous three years, equal 80% (Tr. 1021) of the Annual allotment issued to him 
for the following marketing year (Tr. 653): Provided, That a grower’s reserve pool oil 
shall be used in computing his compliance with this provision (Tr. 1573): Provided 
further, That if a grower has been notified in writing that a bona fide effort is not being 
made, that grower will have one year to comply with the bona fide effort rule, or his 
allotment base will be reduced by an amount equal to such unused portion (Tr. 661): 
Provided further, That a grower who did not have sufficient acreage on April 15th to be 
in compliance who subsequently produces at least 80% of his annual allotment would 
be considered in compliance with the requirement for that year (RX 74-Minutes at 5-6, 
and Summary dated October 11, 1983). 


“For example, a grower who produced oil in excess of his or her salable quantity could put 
the excess oil into the reserve pool (see 7 C.F.R. § 985.56(b)) in order to defray shortfalls in 
future years’ production, or to fill other producers’ deficiencies (see 7 C.F.R. § 985.56(a)). 
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spearmint oil in excess on his or her annual allotment. Accordingly, the 
Committee’s bona fide effort requirement does not conflict with § 8c(13)(B) 
of the Act.] 
Operation of the Reserve Pool 

Petitioner contends that the Committee violated the Order by improperly 
administering the reserve pool in the following ways: 

1. The Committee failed to identify and label each container of oil; 

2. The Committee failed to take physical possession of reserve oil; 

3. The Committee failed to designate a Committee employee as the 
reserve pool manager; and 

4. The Committee failed to sell reserve pool oil. 


As a second alleged violation, Petitioner argues that it is a requirement 
that reserve pool oil must be delivered into the possession of the Committee 
for storage and that the failure of the Committee to take physical possession 
of the pool oil is not in accordance with the Order. 

Respondent correctly argues that the Committee need not take physical 
possession of the oil. Section 985.56(b) of the Order provides that excess oil 
may be delivered to the Committee or its designees for storage: 


Oil for any class in excess of a producer’s applicable annual 
allotment shall be identified as excess oil and shall be disposed of as 
follows: 


(b) Before November 1, or such other date as the Committee, 
with the approval of the Secretary, may establish, excess oil, not used 
to fill another producer’s deficiency, shall be delivered to the Committee 
or its designees for storage. Such oil shall be stored for the account of 
the producer. All costs of storage including .identification and 
insurance shall be paid by the producer of excess oil. No handler shail 
handle excess oil and no producer shall deliver excess oil to other than 
the Committee or its designees. 


7 C.F.R. § 985.56(b) (1989) (emphasis added). 

The Recommended Decision allows the Committee to adopt a reserve 
pool storage policy designating thé locations for storage. "Storage of the 
reserve oil should be at such locations as the Committee designates and 
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determines appropriate. Areas for storage could include a produccr’s farm, 
a handler’s warehouse, or a separate commercial storage facility." (RX 23, p. 
1900) Neither the Order nor the Recommended Decision requires the 
Committee to take physical possession of the oil. The oil is to be within the 
Committee’s control. This may be accomplished by the Committee 
designating the place for delivery and storage. There is no evidence to 
indicate that the Committee does not have control over the oil. Thus, the 
Committee’s practices with regard to storage of the oil are in accordance with 
the Order. 


The final question relating to the Committee’s operation of the reserve 
pool is whether the Committee is acting in accordance with the Order by 
electing not to sell reserve pool oil. The Recommended Decision explains 
that the Committee should have the authority to sell reserve pool oil. It 
provides: 


The Committee may find that even though producer’s sales equaled 
the salable quantity for a class of oil, there would still be a demand for 
that class of oil and a supply of that class in the reserve pool. The 
reserve oil should be available to meet this demand, whether in 
domestic or export markets. Therefore, the Committee should have 
authority to offer all, or a portion of the reserve oil for sale to handlers 
when it finds that additional oil is needed to fill the normal market 
demand. The Committee may establish rules and regulations governing 
these offers and sales. All offers to sell, extensions of offers to sell, 
and withdrawals of offers to sell, should be subject to disapproval by 
the Secretary of Agriculture. 


(RX 23, pp. 1900-01). 
Section 985.57 of the Order allows reserve pool oil to be removed in the 
following cases: 


(1) | When, in any marketing year, a producer has produced less 
than the annual allotment of a class of oil, the producer may, upon 
notification of the Committee, fill the deficiency with the same class of 
reserve oil from the producer’s prior production. 


(2) Prior to March 15 of any year, or such other date as 
recommended by the Committee and approved by the Secretary, a 
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producer may notify the Committee of a possible deficiency in the 
producer’s ensuing year’s production of oil and wishes to use reserve 
oil from own production to fill the ensuing year’s annual allotment. 
The Committee shall approve the producer’s request if the oil is still 
available at the time of the request. 


(3) Under supervision of the Committee, a producer may 
exchange salable oil for the same class and quantity of reserve oil from 
own production so long as the oil is properly identified. 


(4) When the Committee finds that additional oil is needed to 
fill the normal market demand, it shall offer all or a portion of the 
reserve oil for sale to handlers. Offers to sell, extension of offers and 
withdrawal of offers shall be subject to disapproval by the Secretary. 
The Committee may establish rules and regulations governing the 
offers and sale to handlers. 


(5) |The Committee may use reserve oil for market development 
projects approved by the Secretary. Such projects may be conducted 
by the Committee or in conjunction with or through handlers. 


7 C.F.R. § 985.57(b)(1)-(5) (1989). The Order provides that the Committee 
may sell reserve pool oil to meet the normal market demand. 

Petitioner interprets section 985.57(b)(4) of the Order as a requirement 
that the Committee must sell reserve pool oil. Since the Committee has not 
exercised its authority to sell reserve oil (Tr. 1523), Petitioner asserts that the 
Committee has violated the Order. 

Respondent argues that the policy adopted by the Committee, to allow 
growers to fill their deficiencies with pool oil, makes the exercise of the 
authority to sell reserve oil unnecessary. The policy adopted by the 
Committee is explained in the Reserve Pool Subcommittee meeting summary 
of July 30, 1981, as follows: 


The policy of the Far West Spearmint Oil Administrative Committee 
in disposing of Reserve Pool Spearmint Oil will be to encourage 
growers with oil in the pool to reduce their acreage and to fill their 
deficiency with their pool oil. In addition, the Committee will 
continually monitor the amount of unsold oil in the producer’s hands 
and when the amount of Exempt Oil and Salable Oil is reduced to 
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100,000 pounds of Scotch or 100,000 of Native or both, the Committee 
will evaluate the situation and may consider increasing the salable 
percentage of a Class of oil so that additional reserve pool oil can be 
removed from the pool by growers to fill deficiencies. 


(RX 60, policy adopted at RX 62) Thus at the end of the marketing year, the 
Committee may increase the previously set salable quantity allowing producers 
to fill such increase by withdrawing oil from the reserve pool. 

The policy adopted by the Committee is authorized by section 
985.57(b)(1), which allows a producer to withdraw oil from the reserve pool 
to meet his annual allotment. Section 985.51(b) allows the Committee to 
increase the salable quantity at any time during the marketing year. It states: 


[(b)] At any time during the marketing year for which the 
Secretary, pursuant to § 985.52(a), has established a salable quantity 
and an allotment percentage for each class of oil, the Committee may 
recommend to the Secretary that such quantity be increased with an 
appropriate increase in the allotment percentage. Each such 
recommendation, together with the Committee’s reason for such 
recommendation shall be submitted promptly to the Secretary. 


7 C.F.R. § 985.51(b) (1989). Thus, the Order authorizes the Committee to 
choose to sell reserve oil. Instead, the Committee may increase the salable 
quantity allowing growers to meet their deficiencies. This policy assures that 
there is sufficient oil to meet the normal market demand. The Order clearly 
authorizes several alternative means by which reserve pool oil may be 
disposed. The Committee simply chose one alternative over another. In 
addition, the Committee’s policy allows more growers to benefit from 
increased market demand. If the Committee sold the oil itself from the 
reserve pool, presumably only those growers with oil in the pool would 
benefit. However, if deficiencies are created by increasing the salable quantity 
before October 31 of the marketing year, section 985.56(a) of the Order 
allows a grower without pool oil to fill his deficiency by using another grower’s 
excess oil, thereby realizing an economic gain that would not exist if the 
Committee sold oil directly from the pool. 7 C.F.R. § 985.56(a) (1989). 
Petitioner argues that a consequence of the Committee not selling reserve 
pool oil is that the reserve pool acts as a depressant on the price sought to be 
achieved by the salable quantity. There is no evidence in the record to 
indicate this is true. In fact, there was testimony that the reserve pool does 
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not act as a depressant on the price because the reserve pool is not 
marketable and therefore cannot have an impact on the price of spearmint oil. 
(Tr. 580, 907, 1098) 
Five-Year Review 

Section 985.53(c) of the Order requires that the Committee conduct a 
review at least once every five years of each producer’s allotment. It provides: 


[(c)] Periodically, but at least once every five years, the Committee 
shall review and adjust each producer’s allotment base to recognize 
changes and trends in production and demand. Any such adjustment 
shall be made in accordance with a formula prescribed by the 
Committee with the approval of the Secretary. 


7 CER. § 985.53(c) (1989). 
The Recommended Decision explains the purpose of the review as follows: 


[()] The order should provide for the Committee periodically, but 
at least once every five years, to review and adjust each producer’s 
allotment base to recognize changes and trends in production and 
demand. The primary reason for this would be to keep the total of all 
allotment bases for each class of oil in line with the production and 
demand for that class of oil. If a change is necessary, it should be by 


formula so that all producers would be treated equitably. Thus, the 
order should provide that any adjustment should be made in 
accordance with a formula prescribed by the Committee with the 
approval of the Secretary. Because of the size of the industry, the 
requirement for an adjustment in allotment bases at least once every 
five years would be reasonable and afford the Committee sufficient 
time to determine trends in production and demand. 


(RX 23, p. 1899). 


Petitioner argues that the Committee did not act in accordance with 
section 985.53(c) of the Order, when it evaluated the level of allotment base 
and found no adjustment was necessary. Petitioner hypothesizes that, absent 
an adjustment in the allotment base, producers would eventually be receiving 
an allotment percentage of one percent or less of the total allotment base. 
Petitioner reasons that since the Order allows the Committee annually to 
make additional allotment bases available to new growers in the amount of no 
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more than one percent, that if the Committee never adjusts the allotment base 
this will eventually be the result. (RX 23, p. 1899) 

Petitioner also argues that § 985.53(b)(2) requires an adjustment of the 
bases of producers who used that option to calculate their initial base. The 
failure by the Committee to adjust the base violated the Order. 

Respondent’s defense is that the Committee conducted a five-year review 
as required by the Order on June 4, 1985, when the Committee evaluated the 
level of allotment base in accordance with the Order and found that no 
adjustment was necessary. (RX 82) 

I agree with Respondent. The record indicates that the Committee was 
correct in its decision not to adjust the allotment base. The Recommended 
Decision explains that the purpose of the review and adjustment "would be to 
keep the total of all allotment bases for each class of oil in line with the 
production and demand for that class of oil." (RX 23, p. 1899) This purpose 
is also reflected in the Order. 7 C.F.R. § 985.53(c) (1989). The record shows 
that there has been little change in production or demand during the first five 
years of the Order. (Tr. 348; RX 182) The figures in the record illustrate 
that the Committee found that changes and trends in production were fairly 
in accordance with changes and trends in demand. Accordingly, under the 
terms of the Order and in accordance with the Recommended Decision, the 
Committee’s recommendation of an adjustment of zero was appropriate. 

Petitioner’s hypothesis that absent an adjustment producers would 
eventually be receiving allotment percentages of one percent or less of the 
total allotment base is pure speculation and is unsupported by any evidence 
in the record. The fact that the Committee did not make an adjustment, after 
its first five-year review, does not preclude the Committee from adjusting the 
allotment base after future reviews. 

Petitioner’s conclusion that section 985.53(b)(2) requires an adjustment of 
the bases of producers who used that option to calculate their initial base is 
misplaced. The intent of the provision was that if the Committee adjusted the 
allotment base pursuant to section 985.53(c) of the Order, then the bases of 
those producers who received their initial allotment base under section 
985.53(b)(2) should also be adjusted. 

Thus, the Committee acted in accordance with the Order when it 
conducted its five-year review. The Committee’s decision not to adjust the 
allotment base is supported by evidence in the record. 

Initial Allotment of Base 
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Fraud 

Petitioner also argues that producers submitted fraudulent applications for 
initial allotment of base. The Petitioner was unable to prove this to be true. 
In support of its argument, at the hearing, Petitioner offered William 
Schilperoot’s testimony about a story told to him by an individual who 
Petitioner did not present as a witness and who both Petitioner and Mr. 
Schilperoot refused to identify. I rejected this testimony as unreliable hearsay. 
Although hearsay evidence is admissible in administrative hearings, as found 
in McClees v. Sullivan, 879 F.2d 451 (8th Cir. 1989), an anonymous report is 
properly inadmissible because its use is not supported by integrity and 
fairness. In that case, an administrative law judge’s receipt into evidence of 
such an anonymous report was held to be reversible error. Petitioner did not 
produce any other evidence of fraud in the issuance of initial allotment base. 
As a result, Petitioner failed to meet its burden of proof requirement [, and 
there is no basis for reopening the proceeding at this late date, as requested 
in Petitioner’s Appeal Petition at 56. Petitioner had 12 months between the 
date its Petition was filed and the date of the oral hearing, but produced no 
credible evidence of fraud. There is no reason to afford petitioner another 
opportunity to present evidence now. If the proceeding were to be reopened, 
I would agree with the ALJ’s rejection of the unreliable hearsay discussed 
above]. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


I. Burden of Proof and Scope of Review. 


The fact that petitioner has the burden of proof in this proceeding, and 
that this is not a proceeding to “second guess" the Secretary’s policy 
judgments, is set forth in many decisions, e.g., In re Michaels Dairies, Inc., 33 
Agric. Dec. 1633, 1701-02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), 
printed in 34 Agric. Dec. 1319 (1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. 
1976), which states: 


It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding has 
the burden of proving that the challenged Order provisions and 
obligations imposed upon it were “not in accordance with law" (7 
U.S.C. 608c(15)(A)). See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 
316-317 (C.A. 3), certiorari denied, 394 U.S. 929; Boonville Farms 
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Cooperative, Inc. v. Freeman, 358 F.2d 681, 682 (C.A. 2); United States 
v. Mills, 315 F.2d 828, 836, 838 (C.A. 4), certiorari denied, 374 U.S. 
832, 375 U.S. 819; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 
632, 635-636 (D.N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari 
denied, 382 U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 
217 (E.D. Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), 
affirmed, 149 F.2d 860, 862-863 (C.A. 3); In re Clyde Lisonbee, 31 
Agriculture Decisions 952, 961 (1972); In re Fitchett Brothers, Inc., 31 
Agriculture Decisions 1552, 1571 (1972). 


The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of economic and 
marketing regulations issued pursuant to the Act. See In re 
Independent Milk Producer-Distributors’ Assoc., 20 Agriculture Decisions 
1, 18 (1961); Jn re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 
Agriculture Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., 
January 5, 1959. See, also, Pacific States Co. v. White, 296 U.S. 176, 
182. 


The responsibility for selecting the means of achieving the statutory 
policy and the relationship between the remedy selected and such 
policy are peculiarly matters of administrative competence. American 
Power Co. v. S.E.C., 329 U.S. 90, 112; Secretary of Agriculture v. Central 
Roig Co., 338 U.S. 604, 610-614. 


Without a showing that the action of the Secretary was arbitrary, 
his action is presumed to be valid. Benson v. Schofield, 236 F.2d 719, 
722 (C.A.D.C.), certiorari denied, 352 U.S. 976; Reed v. Franke, 297 
F.2d 17, 25-26 (C.A. 4). Mere assertions of illegality are not sufficient 
to have an order provision or administrative decision declared illegal. 
In re College Club Dairy, Inc., 15 Agriculture Decisions 367, 373 (1956). 


There is a presumption of regularity with respect to the official acts 
of public officers and, "in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official duties." 
United States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: 
[Panno v. United States, 203 F.2d 504, 509 (9th Cir. 1953);] Reines v. 
Woods, 192 F.2d 83, 85 (Emerg. C.A.); National Labor Relations Board 
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v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 
$11, 513 (C.A. 5); Pasadena Research Laboratories v. United States, 169 
F.2d 375, 381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. 
Cummings, 105 F.2d 71, 73 (C.A.D.C.). Specifically, administrative 
orders and regulations are presumed to be based on facts justifying the 
specific exercise of the delegated authority. United States v. Rock Royal 
Co-op., 307 U.S. 533, 567-568 (a case under the Act involved herein); 
Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; Pacific States Co. 
v. White, 296 U.S. 176, 185-186. 


The scope of review is set forth in § 10(e) of the Administrative Procedure 
Act as follows (5 U.S.C. § 706): 


§ 706 Scope of review 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The reviewing court 
shall-- 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be-- 


(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 


(B) contrary to constitutional right, power, privilege, or 
immunity; 


(C) in excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; 


(D) without observance of procedure required by law; 
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(E) unsupported by substantial evidence in a case subject to 
sections 556 and 557 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute. 


The "narrow" scope of review under the arbitrary and capricious standard 
(just quoted (5 U.S.C. § 706(2)(A)) is set forth in Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as follows: 


Section 706(2)(A) requires a finding that the actual choice made was 
not “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law." 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To 
make this finding the court must consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment. ... Although this inquiry into the facts 
is to be searching and careful, the ultimate standard of review is a 
narrow one. The court is not empowered to substitute its judgment for 
that of the agency. 


The Court further stated in Bowman Transp., Inc. v. Ark.-Best Freight 
System, Inc., 419 U.S. 281, 290 (1974): 


But we can discern in the Commission’s opinion a rational basis for its 
treatment of the evidence, and the "arbitrary and capricious" test does 
not require more. 


The "narrow" scope of review under § 706(2)(A), i.e., “arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law," and the fact 
that it "forbids the court’s substituting its judgment for that of the agency," is 
explained in Ethyl Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir. 1975) (en banc) 
(footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows: 


This standard of review is a highly deferential one. It presumes agency 
action to be valid. ... Moreover, it forbids the court’s substituting its 
judgment for that of the agency, . . . and requires affirmance if a 
rational basis exists for the agency’s decision.” . . . 


This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
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court must assure itself that the agency decision was “based on a 
consideration of the relevant factors * * *."* Moreover, it must engage 
in a “substantial inquiry" into the facts, one that is "searching and 
careful." Citizens to Preserve Overton Park v. Volpe, supra, 401 U.S. at 
415, 416, 91 S.Ct. at 823, 824, 28 L.Ed.2d at 152, 153. This is 
particularly true in highly technical cases such as this one. 


A court does not depart from its proper function when it 
undertakes a study of the record, hopefully perceptive, even as 
to the evidence on technical and specialized matters, for this 
enables the court to penetrate to the underlying decisions of the 
agency, to satisfy itself that the agency has exercised a reasoned 
discretion, with reasons that do not deviate from or ignore the 
ascertainable legislative intent. 


Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383, 392, 
444 F.2d 841, 850 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 2233, 
29 L.Ed.2d 701 (1971)... . 


There is no inconsistency between the deferential standard of review 
and the requirement that the reviewing court involve itself in even the 
most complex evidentiary matters; rather, the two indicia of arbitrary 
and capricious review stand in careful balance. The close scrutiny of 
the evidence is intended to educate the court. It must understand 
enough about the problem confronting the agency to comprehend the 
meaning of the evidence relied upon and the evidence discarded; the 
questions addressed by the agency and those bypassed; the choices 
open to the agency and those made. The more technical the case, the 
more intensive must be the court’s effort to understand the evidence, 
for without an appropriate understanding of the case before it the court 
cannot properly perform its appellate function. But that function must 
be performed with conscientious awareness of its limited nature. The 
enforced education into the intricacies of the problem before the 
agency is not designed to enable the court to become a superagency 
that can supplant the agency’s expert decision-maker. To the contrary, 
the court must give due deference to the agency’s ability to rely on its 
own developed expertise. ... The immersion in the evidence is 
designed solely to enable the court to determine whether the agency 
decision was rational and based on consideration of the relevant 
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factors.... It is settled that we must affirm decisions with which we 
disagree so long as this test is met.” . . . 


Thus, after our careful study of the record, we must take a step 
back from the agency decision. We must look at the decision not as 
the chemist, biologist or statistician that we are qualified neither by 
training nor experience to be, but as a reviewing court exercising our 
narrowly defined duty of holding agencies to certain minimal standards 
of rationality.” "Although [our] inquiry into the facts is to be searching 
and careful, the ultimate standard of review is a narrow one." Citizens 
to Preserve Overton Park v. Volpe, supra, 401 U.S. at 416, 91 S.Ct. at 
824, 28 L.Ed.2d at 153. We must affirm unless the agency decision is 
arbitrary or capricious.” 


The "narrow" scope of review under the "arbitrary and capricious" standard, 
under which "a court is not to substitute its judgment for that of the agency," 
with examples of when a court should reverse an agency, is set forth in Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983), as follows: 


The scope of review under the "arbitrary and capricious" standard is 
narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must examine the relevant data and 
articulate a satisfactory explanation for its action including a “rational 
connection between the facts found and the choice made." Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). In 
reviewing that explanation, we must "consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment." Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., supra, at 285; Citizens to Preserve 
Overton Park v. Volpe, supra, at 416. Normally, an agency rule would 
be arbitrary and capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a difference in view or the 
product of agency expertise. 
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In In re Schepp’s Dairy, Inc., 35 Agric. Dec. 1477 (1976), aff'd, No. 76-1984 
(D.D.C. Aug. 15, 1977), aff'd sub nom. Schepp’s Dairy, Inc. v. Bergland, 628 
F.2d 11 (D.C. Cir. 1979), it is explained that it is for the Secretary in his 
rulemaking capacity to make policy judgments based upon conflicting 
testimony and conflicting considerations, and that even though other 
regulatory alternatives might have been more persuasively reasonable, that is 
not enough to set aside, as illegal, the regulatory alternative selected by the 
Secretary. Specifically, it is stated (35 Agric. Dec. at 1493, 1495, 1497-98): 


Section 8c(4) requires not only that order provisions be based upon 
record evidence, but that they also tend to effectuate the declared 
policy of the Act. Petitioner’s argument ignores the discretionary 
power conferred upon the Secretary with respect to such finding. As 
noted earlier, there was extensive testimony at the hearing relating to 
various approaches and considerations to be taken in determining the 
appropriate location adjustment. The fact that the Secretary chose one 
regulatory alternative over another cannot logically give rise to cries of 
illegality. Lewes Dairy, supra [, 401 F.2d 308 (3d Cir. 1968), cert. 
denied, 394 U.S. 929 (1969)], at page 319. 


While the Secretary’s finding as to the effectuation of the policy of 
the Act must be based on the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal will tend to 
effectuate the statutory policy even though supported by evidence. 


In order to successfully challenge the decision of the Secretary, 
petitioner cannot merely show that, on the balance, its position is 
supported by evidence in the record, or vaguely allege that the 
Secretary’s decision is unsupported in the record. Petitioner has the 
substantial burden to overcome a strong presumption of the existence 
of facts which support the administrative determination. Lewes Dairy, 
Inc., supra, pages 315-316. The Act gives the Secretary broad 
discretionary powers to effectuate its purposes. The existence of 
regulatory alternatives, even those which might be more persuasively 
reasonable, is not cognizable on review, Lewes, supra, pages 317, 319. 
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This proceeding does not afford petitioner a forum to review 
questions of policy, desirability, or effectiveness of Order provisions, Jn 
re Sunny Hill Farms Dairy Co., 26 A.D. 201, 217 [, aff'd, 446 F.2d 1124 
(8th Cir. 1971), cert. denied, 405 U.S. 917 (1972)].° It is not sufficient 
for petitioner to show that the record may contain evidence supporting 
its positions. On the contrary, petitioner must establish clearly that the 
record cannot sustain the conclusion reached by the Secretary. 


II. The Act Limits the Scope of Inquiry in This Proceeding to the Matters 
Raised in the Amended Petition Filed by Petitioner, and Does Not 
Permit an Award of Monetary Damages. 


Before considering the substantive issues raised in this proceeding, it is 
important to recognize two limitations applicable to proceedings under § 
8c(15)(A) of the Act (7 U.S.C. § 608c(15)(A)). First, the ALJ and the 
Judicial Officer can only rule on matters raised in the Amended Petition filed 
by petitioner; second, the Act does not permit an award of monetary damages. 


A. The Act Limits the Scope of Inquiry in a § 8c(15)(A) Proceeding 
to the Matters Raised in the Amended Petition Filed by Petitioner. 


The ALJ permitted petitioner to raise issues not set forth in the Amended 
Petition, stating (Initial Decision at 15-16): 


Respondent argues that several issues should not be considered 
because Petitioner did not include them in its Amended Petition. 
These include operation of the reserve pool, initial allotment of base 
and deprivation of a rulemaking hearing. The goal of the 
administrative process is to consider all issues reasonably associated 
with a matter unless the other party will be prejudiced by unfair 


Sunny Hill cites (26 Agric. Dec. at 217): 


See, e.g., United States v. Howeth M. Miills, et al., supra [, 31S F.2d 828, 838 (4th Cir. 
1963), cert. denied, 375 U.S. 819 (1963)}; In re Charles P. Mosby, Jr, d/b/a Cedar Grove 
Farms, 16 A.D. 1209, 1220 (1957), aff'd, S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), aff'd, N.D. Ind., Sept. 10, 1958. Cf. Pacific States Box & 
Basket Co. v. White, 296 U.S. 176, 182 (1935). 
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surprise. As explained in Aloha Airlines, Inc. v. Civil Aeronautics Bd., 
598 F.2d 250, 262 (D.C. Cir. 1979): 


Pleadings in administrative proceedings are not judged by the 
standards applied to an indictment at common law. It is 
sufficient if the respondent “understood the issue" and “was 
afforded full opportunity" to justify its conduct during the course 
of the litigation .... Thus, "the question on review is not the 
adequacy of the . . . pleading but is the fairness of the whole 
procedure." 2 K. Davis, Administrative Law Treatise, § 8.04 at 
525 (1958). 


(citations omitted). 


Respondent had sufficient notice of these issues to afford it an 
opportunity to respond. Respondent was not prejudiced. If 
Respondent felt that it needed more time to respond, it could have 
made a motion to that effect. 


However, § 8c(15)(A) of the Act provides (7 U.S.C. § 608c(15)(A) 
(emphasis added)): 


(15) Petition by handler for modification of order or exemption; 
court review of ruling of Secretary 


(A) Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 
with law. 


Under the plain terms of the Act, the Secretary’s authority is limited to 
ruling “upon the prayer of such petition" (7 U.S.C. § 608c(15)(A)). This 
principle was recently stated in In re Farm Fresh, Inc., 49 Agric. Dec. 23, 
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79-53 (1990), aff'd, CIV-90-688-T (W.D. Okla. June 24, 1991), printed in 50 
Agric. Dec. 1 (1991), appeal docketed, No. 91-6286 (10th Cir. Aug. 8, 1991), 
as follows: 


In addition to disagreeing with the ALJ on the merits of the Notice 
of Hearing issue, I disagree with the ALJ on procedural grounds. That 
is, I believe that it was inappropriate for the ALJ to hold that the 
Notice of Hearing (and therefore the amendatory order) was invalid on 
the basis of a sentence in the Notice of Hearing not relied upon by the 
petitioner. It should be noted that this is not the typical proceeding 
brought before the ALJs whereby the Department is the complainant, 
and the ALJ might appropriately note sua sponte a ground of defense 
not noticed by the respondent’s counsel. Rather, a § 8c(15)(A) 
proceeding is instituted by a private party, who is responsible for 
framing the issues. Under § 8c(15)(A) of the Act (7 U.S.C. § 
608c(15)(A)), only a handler may file "a written petition" challenging 
an order, or any provision thereof, after which the handler shall be 
given opportunity for a hearing “upon such petition, in accordance with 
regulations made by the Secretary," and with a ruling made “upon the 
prayer of such petition...." Neither the statute nor the Rules of 
Practice authorize an ALJ or the Judicial Officer to challenge an order 


or a provision thereof upon a basis not raised by the handler. The 
Rules of Practice require the petition to specifically state the "grounds" 
for the challenge (7 C.F.R. § 900.52(b)(4)), limit the evidentiary record 
to matters relevant and material to those grounds (7 C.F.R. § 
900.60(d)), and require the ALJ to base his decision on that record (7 
C.F.R. § 900.64(c)). 


Even though the petitioner contested the adequacy of the Notice of 
Hearing in its petition, petitioner did not rely on the ground relied 
upon by the ALJ in holding that the Notice of Hearing was inadequate. 
Accordingly, I believe that it was error for the ALJ to raise sua sponte 
the issue as to whether the sentence limiting the receipt of evidence "to 
the economic and marketing conditions which relate to the location 
adjustment provisions of the proposed merged and expanded Southwest 
Plains marketing area" precluded the receipt of evidence on the issue 
as to whether Lincoln County should be placed in Zone I. 
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In addition to the statutory basis for not addressing an issue not raised in 
the Amended Petition, there is a practical reason for such action. Not all of 
respondent’s attorneys have equal experience and expertise. Some of 
respondent’s attorneys are relatively new to the Department. The attorney 
assigned to handle a particular case may well depend on the issues raised in 
the Petition. Proper administration of this nationwide remedial statute 
requires that the Department’s officials know what issues are raised in a 
particular case. 

The Judicial Officer has suggested, by way of dicta, that in a disciplinary 
proceeding instituted by the Department, it might be appropriate to permit an 
amendment to the complaint at the conclusion of the hearing to conform to 
the proof. See In re Steinberg Bros. Co., 43 Agric. Dec. 1878, 1896 n. 22, 
1902-03 (1984). But that practice would not be appropriate in a § 8c(15)(A) 
proceeding such as this, in view of the express statutory language discussed 
above, and the industry-wide effect of the decision in a § 8c(15)(A) 
proceeding. 


B. The Act Does Not Authorize the Award of Monetary Damages. 


Under the plain terms of the Act, a handler’s petition under § 8c(15)(A) 
of the Act is limited to "stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in 
accordance with law and praying for a modification thereof or to be exempted 
therefrom," and the Secretary is limited to ruling “upon the prayer of such 
petition" (7 U.S.C. § 608c(15)(A) (emphasis added)). There is no 
authorization in the Act, the Marketing Orders, or the Rules of Practice for 
consequential damages (as distinguished from a return of monies paid) to be 
awarded in § 8c(15)(A) proceedings. In over 50 years of proceedings under 
this Act, consequential damages have never been awarded. It would be 
improper to distinguish fruit and vegetable orders from milk orders, in this 
respect, by contending that the latter orders only involve monies paid, and 
never consequential injury. Such a view would be incorrect. For example, a 
milk supply plant might well suffer only consequential damages from a pooling 
provision that required an unlawfully high percentage of its milk to be 
delivered to distributing plants. Nonetheless, no case has ever been decided 
under milk orders or fruit and vegetable orders which would allow for 
consequential damages. 

There have, of course, been some milk cases in which, as a result of a 
determination that an obligation to pay money imposed on a milk handler by 
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a Market Administrator was unlawful, refunds have been made to the handler. 
See, e.g., In re Defiance Milk Products Co., 44 Agric. Dec. 11, 59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), reprinted in 47 Agric. Dec. 1377 (1988). But even "where a 
handler has been awarded money in a § 8c(15)(A) proceeding, interest [i.e., 
consequential damage] has never been awarded." /d. at 60. 

Furthermore, even though an obligation unlawfully imposed on a milk 
handler might permit a return of the money unlawfully exacted from the 
handler, the general practice in this Department is first to give the Secretary 
the opportunity, in his rulemaking capacity, to correct the error, retroactively. 
As stated in Jn re Farm Fresh, Inc., 49 Agric. Dec. 23, 99-101 (1990), aff'd, 
CIV-90-688-T (W.D. Okla. June 24, 1991), printed in 50 Agric. Dec. 1 (1991), 
appeal docketed, No. 91-6286 (10th Cir. Aug. 8, 1991): 


Since I am dismissing the petition, it is unnecessary for me to rule 
on what relief would have been appropriate if the petition were not 
dismissed. However, if the petition were not dismissed, I would have 
remanded the proceeding for the Secretary to determine the 
appropriate remedy in his legislative capacity, for the reasons set forth 
in Respondent’s Appeal Petition at 36-69, attached as Appendix B, and 
Respondent’s Reply Brief filed Oct. 11, 1988, at 5-7, attached as 
Appendix C. (These excerpts from respondent’s briefs will not be 


published in Agriculture Decisions, since it is not necessary for me to 
decide this issue.) 


As stated in In re Baker & Sons, Dairy, Inc., 48 Agric. Dec. [818, 
865-66 (1989)], appeal docketed sub nom. [Kinnett Dairies, Inc. v. 
Yeutter, No. 89-106-COL (D. Ga. Oct. 10, 1989)}: 


VI. ‘Ifthe Secretary's Temporary, Emergency Rulemaking 
Action Were Found Unlawful, the Proper Course 


Would Be to Remand the Matter to the Secretary for 
Lawful Action. 


If the Secretary’s temporary, emergency rulemaking action 
were held to be unlawful, the proper course would be to remand 
the proceeding to the Secretary to determine in his legislative 
capacity the appropriate action to be taken, which might or 
might not result in any payment to petitioners. See In re 
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Defiance Milk Products Co., 44 Agric. Dec. 11, 57-62 (1985), 
aff'd on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), 
aff'd, 857 F.2d 1065 (6th Cir. 1988) [, reprinted in 47 Agric. Dec. 
1377 (1988);* In re Borden, Inc., 37 Agric. Dec. 987, 997-1000 
(1978), remanded, 38 Agric. Dec. 1061 (1979),’ dismissed per 
settlement agreement, 40 


*In Defiance, the Judicial Officer recognized that some courts had 
awarded monetary relief to some handlers, but the Judicial Officer did 
not adopt that policy as the proper Departmental policy. 


In In re Borden, Inc., 38 Agric. Dec. 1061 (1979) (remand order), 
the Judicial Officer remanded the proceeding to the ALJ to determine 
the damages [i.e., the return of money paid by the handler]. But that 
remand order does not reflect the Department’s customary practice, 
since the remand order related to two related proceedings, one of 
which was controlled by a court decision holding that Borden was 
entitled to recover overpayments from the producer-settlement fund. 
Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 1976). 


Agric. Dec. 1711 (1979); In re Babcock Dairy Co. of Ohio, 35 
Agric. Dec. 431, 444-46 (1976), remanded sub nom. American 
Dairy of Evansville, Inc. v. Bergland, 627 F.2d 1252, 1261-62 
(D.C. Cir. 1980) (remanding case to the Secretary to issue new 
provisions supportable on the record or to hold a new hearing 
on the issue, at the Secretary's discretion, while granting 
petitioner prospective relief in the interim). 


In some cases, courts have remanded proceedings for further 
administrative consideration. See, e.g., Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the 
proper course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if 
he had limited himself to statutory authority); American Dairy 
of Evansville, Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 
809, 817-18 (D.C. Cir. 1975) (rule invalidated and proceeding 
remanded to the Secretary for a new rulemaking proceeding in 
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compliance with the APA, with invalidated regulation to remain 
in effect in interim). 


In other cases, courts have refused to give refunds to 
prevailing parties, notwithstanding the illegality of administrative 
action. See, e.g., Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. 
Cir. 1968) (where "nearby differential" was held invalid, 
equitable considerations precluded refund to prevailing parties). 
See, also, Lehigh Valley Coop. Farmers, Inc. v. United States, 370 
U.S. 76, 99 (1962) (where regulation held invalid, Court left 
open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States 
v. Morgan, 307 U.S. 183, 185-98 (1939). 


In In re Defiance Milk Products Co., 44 Agric. Dec. 11, 57-59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), reprinted in 47 Agric. Dec. 1377 (1988), referred to in the 
preceding quotation, it is stated: 


Ill. If the Secretary’s Temporary Rulemaking Action Were 
Found Unlawful, the Proper Course Would Be to Remand 
the Matter to the Secretary for Lawful Action. 


After concluding that it was unlawful for the Secretary to refuse to 
adopt petitioner’s proposal, the ALJ ruled (Initial Decision at 28): 


The result of the Secretary’s action was that petitioner was 
required to pay 40 cents per hundredweight more for producer 
milk than its competitors marketing other Class III products. 
The proper remedy in such circumstances is for the Market 
Administrator of Order 33 to reimburse petitioner the amount 
of this overcharge. 


In the first place, petitioner was not required to pay more for milk 
than its competitors making evaporated milk or any of the other 14 
products remaining in Class III. Only handlers making butter, nonfat 
dry milk and cheese (except cottage cheese and cottage cheese curd) 
benefited from the temporary price reduction. All handlers of the 15 
products remaining in Class III, including other handlers making 
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evaporated milk, continued to pay the same basic formula price 
previously set by a valid rulemaking proceeding. 


But even if the Secretary's rulemaking action were held to be 
unlawful, the proper course would be to remand the proceeding to the 
Secretary to determine in his legislative capacity the appropriate action 
to be taken, which might or might not result in any payment to 
petitioner. 


If, for example, the Secretary’s temporary rulemaking action were 
held unlawful because the Secretary failed to explain in his rulemaking 
decision that he was actually reclassifying milk used to produce butter, 
nonfat dry milk and cheese (except cottage cheese and cottage cheese 
curd) in a new Class III(A), priced 40¢ less than the basic formula 
price applicable to Class III, the obvious remedy would be for the 
Secretary to amend his findings and conclusions, which would eliminate 
the illegality. 


If, on the other hand, it were held (i) that substantial evidence does 
not support putting butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) in the temporary, new Class III(A), or 
(ii) that it is unlawful to include butter, nonfat dry milk and cheese 
(except cottage cheese and cottage cheese curd) in the temporary, new 
Class III(A) without also including evaporated milk, the Secretary 
might (a) want to hold a new hearing to determine nunc pro tunc what 
temporary action should have been taken (which could take any one of 
numerous forms), (b) acquiesce in the determination of illegality and 
annul the temporary rulemaking action as to all handlers, or (c) include 
evaporated milk (and perhaps other products) in the temporary, new 
Class III(A). There would be no basis for binding the Secretary to 
take only one action, viz., include evaporated milk, but none of the 
other 14 products that would remain in Class III, in the new Class 
III(A). 


Where it has been administratively determined that the Secretary’s 
rulemaking action is unlawful, it has been the practice in this 
Department for more than 40 years to remand the proceeding to the 
Secretary, rather than for the ALJs or the Judicial Officer to take 
corrective rulemaking action. See, e.g., In re Borden, Inc., 37 Agric. 
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Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 (1979), 
dismissed per settlement agreement, 40 Agric. Dec. 1711 (1979); In re 
The Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), 
remanded sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the Secretary 
to issue new provisions supportable on the record or to hold a new 
hearing on the issue, at the Secretary’s discretion, while granting 
petitioner prospective relief in the interim). 


Even during the period prior to 1980, when the delegation of 
authority to the Judicial Officer included authority to perform “any 
regulatory function" (7 C.F.R. § 2.35 (1979)), which is not now in the 
Judicial Officer’s delegation of authority (7 C.F.R. § 2.35 (1984)), in 
actual practice, the Judicial Officer always refrained from exercising 
any rulemaking function. Flavin, "The Functions of the Judicial Officer, 
USDA," in 26 Geo. Wash. L. Rev. 277, 278 n. 9 (1958) (written by the 
Department’s Judicial Officer from 1942 to 1972). 


In similar situations, courts also frequently remand proceedings for 
further administrative consideration. See, e.g, Addison v. Holly Hill 
Fmit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the proper 
course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if he had 
limited himself to statutory authority); American Dairy of Evansville, 
Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 809, 817-18 (D.C. 
Cir. 1975) (rule invalidated and proceeding remanded to the Secretary 
for a new rulemaking proceeding in compliance with the APA, with 
invalidated regulation to remain in effect in interim). 


In other cases, courts have refused to give refunds to prevailing 
parties, notwithstanding the illegality of administrative action. See, e.g., 
Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where "nearby 
differential" was held invalid, equitable considerations precluded refund 
to prevailing parties). See, also, Lehigh Valley Coop. Farmers, Inc. v. 
United States, 370 U.S. 76, 99 (1962) (where regulation held invalid, 
Court left open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States v. 
Morgan, 307 U.S. 183, 185-98 (1939). 
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Courts have, however, awarded relief to prevailing parties in some 
cases distinguishable from the present case. In Fairmont Foods Co. v. 
Hardin, 442 F.2d 762 (D.C. Cir. 1971), a handler challenged the 1965 
promulgation of a higher Class I price applicable to its plant location 
and requested a refund of the difference between the pre-1965 price 
and the higher price it had been forced to pay between 1965 and 1968 
as a result of the amendment. Jd. at 766 n. 16. The court set aside the 
amendment because the rulemaking record did not contain substantial 
evidence to support it. Jd. at 767. The court concluded that the 
plaintiff was entitled to recover the “overpayments which it made 
pursuant to this invalid Order." Jd. at 773. 


In Fairmont Foods, the court held that the handler should only have 
paid the price set by the valid Order provision which preceded the 
invalid amendment, and that the "overpayments" should be returned to 
the handler. In the present case, however, the price petitioner paid for 
milk in June and July 1983 was the same price it had been paying 
which had been set by a valid Order provision not even challenged in 
this proceeding. There is no prior, valid price to revert to, as in 
Fairmont Foods, because the prior, valid price is the one which 
petitioner paid in this case. 


Similarly, in Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 


1976), and Abbotts Dairies Division of Fairmont Foods, Inc. v. Butz, 584 
F.2d 12, 16-21 (3d Cir. 1978), handlers challenged order amendments 
which raised the Class I price for their milk above the level at which 
it had been previously set. The courts found insufficient evidence for 
the amendments, and, therefore, held that they were invalid. The 
handlers’ recoveries were based on the fact that they had paid a price 
set by invalid Order provisions. But, as stated above, here petitioner’s 
price for milk was set by a prior, valid Order provision. Accordingly, 
those cases are not analogous to the situation here. 


In the present case, if the Secretary’s temporary, rulemaking action 
were held unlawful, I would adhere to the Department’s settled 
practice for over 40 years, and remand the proceeding to the Secretary 
for further legislative consideration., That action is particularly 
appropriate here in view of the numerous, reasonable options available 
to the Secretary, if his original, temporary action were held invalid. 
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Similarly, in In re Sequoia Orange Co., 47 Agric. Dec. 2, 191 (1988), aff'd 
in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88- 
98 EDP (E.D. Cal. June 14, 1989), appeal docketed, No. 90-15505 (9th Cir. 
April 24, 1990), No. 90-15781 (9th Cir. June 11, 1990), it is stated: 


Finally, even if petitioners had properly made a case as to the 
omission of alternative views (which they did not), and I believed such 
an omission to be legal error (which I do not), rather than hold invalid 
those weekly volume regulations where petitioners proved their case, 
in this respect, I would have remanded the matter to the Division 
Director to make a determination at the present time as to whether the 
additional information would have altered the regulation for the week 
in question. See Addison v. Holly Hill Fruit Products, Inc., 322 US. 
607, 619-23 (1944); In re Oak Tree Farm Dairy, Inc., 38 Agric. Dec. 113, 
165-66 (1979) (decision on remand), aff'd, 544 F. Supp. 1351 (E.D.N.Y. 
1982). 


However, irrespective of whether the Secretary should be permitted to 
correct an error retroactively, where error has been found in a § 8c(15)(A) 
proceeding, an award of monetary damages (as distinguished from a return 
of money already paid) is not permitted by the Act. 


ltl. The Allotment Base Transfer Procedures Were Adequately 
Established by the Committee and Approved by the Secretary. 


Section 985.59(b) of the Order provides that transfers of allotment base 
between producers may occur "under rules and regulations established by the 
Committee, with the approval of the Secretary." It states (7 C.F.R. § 
985.59(b) (1989) (emphasis added)): 


(b) A producer may transfer all or part of an allotment base to 
another producer under rules and regulations established by the 
Committee, with the approval of the Secretary: Provided, That the 
allotment base obtained by transfer from another producer or issued 
pursuant to § 985.53(d)(1) shall not be transferred for at least 2 years 
following transfer or issuance, and that the person receiving the 
allotment base submit to the Committee, evidence of an ability to 
produce and sell oil from such allotment base in the first marketing 
year following the transfer or issuance of the allotment base. 
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The Secretary’s® Recommended Decision explains the transfer of 
allotment base provision as follows (45 Fed. Reg. 1888, 1901 (1980); RX 23 
(emphasis added)): 


The order should allow producers to transfer all or part of their 
allotments to other producers and the Committee, with the approval of 
the Secretary, should establish rules and regulations to prescribe 
procedures for such transfers. However, the order should provide that 
allotment bases obtained by transfer from another producer or issued 
pursuant to § 985.53(d)(1) should not be transferred for at least two 
years following transfer or issuance. In addition, any person receiving 
an allotment base should submit evidence to the Committee of an 
ability to produce and sell oil from such allotment base in the first 
marketing year following transfer or issuance of the allotment base. 
The purpose of this is to discourage speculators and others from 
dealing in allotment bases, and to assure that the total annual allotment 
would be produced. 


The ALJ held that the allotment base transfer procedures were not 
adequately established by the Committee or approved by the Secretary (Initial 
Decision at 20-27). I disagree. 

At the outset, respondent contends that this issue was not adequately 


raised in the Amended Petition. I do not agree with respondent’s procedural 
challenge. Paragraph 6 of the Amended Petition quotes 7 C.F.R. § 985.59, 
and even underscores the requirements, as follows: 


(b) A producer may transfer all or part of an allotment base to 


another producer under rules and regulations established by the 
Committee, with the approval of the Secretary. . . . 


The Amended Petition then states (Amended Petition {{ 7-9) (emphasis 
added): 
7. The Administrative Procedure Act (5 U.S.C. 553) (APA) 
requires that before rules and regulations can be issued, the agency 


*The term "Secretary" is used with reference to the Secretary, or any official to whom the 
Secretary has delegated authority with respect to a particular matter. 
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must first provide the public with an opportunity for notice and 
comment thereon. 


8. Although the marketing order requires that a producer transfer 
allotment to another producer only under rules and regulations 
established by the Committee and approved by the Secretary, the 
Secretary has not provided an opportunity for APA notice and 
comment on any such rules and regulations. Jn fact no such rules and 
regulations, regulating the transfer of allotment base between producers, 
have ever been published in the Federal Register or have been otherwise 
issued by the Spearmint Committee or the Secretary. 


9. Contrary to and in violation of the terms of the marketing order, 
the Committee and the Secretary have allowed allotment base to be 
transferred by and between producers each year since the marketing order 
was issued. All such transfers of allotment base by and between 
producers, and the use of the base by the receiving producer, are 
invalid and are not in accordance with law. 


Although the Amended Petition challenges the lack of opportunity for 
APA notice and comment, the Amended Petition adequately advised 
respondent that, according to petitioner, there were no rules and regulations 
established by the Committee and approved by the Secretary, in violation of 
the Order. 

However, I agree with respondent that the record contains substantial 
evidence that procedural rules for the transfer of base were established by the 
Committee and approved by the Secretary. Arthur Pease was respondent’s 
Marketing Specialist for Specialty Crops in charge of the Spearmint Oil Order 
during the initial years of the Order (Tr. 1166-80). Mr. Pease testified that 
the Committee established a form to be filled out by the transferor and 
transferee of base (Tr. 1330; see also Tr. 394-98; RX 56, p. 2), which contains 
(Tr. 1011): 


. .. the name and address of the producer transferring the base 
away, an indication of how much base is transferred away, what class, 
the name and address of the person acquiring the base, the effective 
date of the transfer, the crop year the transfer will become effective; 
and then there’s a place for the signature of both growers. The grower 
transferring the base signs, certifying that the amount of the base 
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transfer is correct. The grower acquiring the base signs in two places, 
one certifying that the amount of the transfer is correct, as indicated 
on the form, and the other one certifying that he is a producer and has 
the ability to produce the spearmint oil that is attributable to that base. 


The Committee established the procedure for effectuating transfers, which 
required the transferor and transferee to contact the Committee office and 
receive a transfer form, and to fill out and execute the form (Tr. 408). 

This is all the Order requires the Committee to do with respect to transfer 
procedures. The Order does not require the Committee to “issue” any 
regulations, as Petitioner argues, and it does not require that they be 
circulated to current and prospective base holders in some written form. "The 
existence of regulatory alternatives ... is not cognizable on review." Jn re 
Schepp’s Dairy, Inc., 35 Agric. Dec. 1477, 1498 (1976), aff'd, No. 76-1984 
(D.D.C. Aug. 15, 1977), aff'd, 628 F. 2d 11 (D.C. Cir. 1979). The issue here 
is not whether it would be better if the transfer rules were written, but 
whether the Order requires them to be written. The Order only requires that 
the rules be established by the Committee (with the approval of the 
Secretary), and the record shows that they were (Tr. 394-98, 1010-11, 
1327-36; RX 54, p. 4; RX 55, p. 1; RX 56, p. 2; RX 59, p. 4; RX 66, p. 3; RX 
68, pp. 6-8). Mr. Pease further testified (Tr. 1329-30) (emphasis added): 


Q. With regard to transfers of base, referred to in the Conditions 
of the Secretary in Exhibit No. 34, there had been no approval of any 
action taken by the committee with regard to the transfers of base? 


A. I wouldn’t say that there had been no approval. 1 think-- 


Q. Could you indicate to us that approval, and show us the 
documentation for it? 


THE WITNESS: I don’t recall that there was any documentation. 
A lot of this stuff was done through verbal communication with the 
committee at the time, and the committee implemented certain rules 
under which it would effectuate the transfer of allotment base. The 
Department felt that that was adequate to comply with this requirement, 
and with the requirements under the Order. 
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Joseph Perrin, the Northwest Marketing Field Office Manager of the 
Agricultural Marketing Service, described how such approval was 
communicated to the Committee, as follows (Tr. 1360, 1362): 


Q. How do you provide the committee with the Department’s input 
with respect to the propriety, the legality, and the advisability of actions 
that the committee might want to take? 


[A]. Well, this working relationship is both formal and informal. 
We try to stay, the Department tries to stay involved enough, almost 
on a daily basis with the committee's action through the marketing 
order manager to know what is happening, and what is apt to happen. 


We also attend many of the subcommittee meetings, and I feel it is 
my role to advise and consent individuals in subcommittees, and the 
manager as we go along, so that we don’t end up in a formal meeting 
trying to recommend something to the Secretary of Agriculture I know 
of not why. That’s the way I deem my basic function. 


Q. [Routine meeting] reports, just as an example, Respondent’s 
Exhibit No. 104, generally end with a statement along the lines, "Please 
advise if you have any comments". What kind of comments do you 
receive, or what kind of feedback are you trying to elicit there? 


A. Well, most of our contact is with the Marketing Specialist, and 
the Section Head, and we’re interested in what they want us to keep in 
mind when we go to the next committee meeting. 


Q. At the next committee meeting do you relay the comments from 
AMS in Washington to the committee? 


A. If there has been any, yes. 


The testimony shows that the Department knew about the Committee’s 
procedures for the transfer of allotment base, and that it approved of them. 
The ALJ’s statement that the "record is barren of any evidence that the 
Secretary affirmatively approved the transfer procedures of the Committee" 
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(Initial Decision at 25) is not correct. The ALJ further stated (Initial Decision 
at 25-26): 


Although Respondent states that the Department often used oral 
communication to indicate approval of Committee rules and 
regulations, Respondent does not argue that the Department did in fact 
through oral communication approve of the transfer of base procedures 
used by the Committee. 


In fact, however, respondent expressly argued before the ALJ that the 
testimony of Mr. Pease, supra, established that the transfer procedures were 
approved by the Department (Respondent’s Brief filed Aug. 14, 1989, at 
17-18). And respondent continues to argue on appeal that it would be 
erroneous to interpret Mr. Pease’s statement quoted above, "The Department 
felt that that was adequate to comply with this requirement, and with the 
requirements under the Order" (Tr. 1330), in any way other than an 
expression of approval of those procedures (Respondent’s Appeal at 8). The 
ALJ’s statement (Initial Decision at 26), that "Mr. Pease, in fact, testified that 
the Secretary did not approve any action by the Committee regarding the 
transfer of base (Tr. 1329)" misconstrues Mr. Pease’s testimony. Mr. Pease 
indicated (Tr. 1327-36) that the Department never approved any plan 
requested by the Department in response to the Department’s "Guidelines For 
Fruit, Vegetable, & Specialty Crop Marketing Orders" (PX 30), referred to in 
the "Supplementary Information" section of the final rule published April 20, 
1982 (RX 34). The plan submitted by the Committee would have prohibited 
the transfer of base to any grower who had not already planted enough 
acreage of spearmint that would, when multiplied by the average yield per 
acre as computed for that grower’s area, produce oil in an amount equal to 
95% of the annual allotment that would result from the grower’s current 
allotment plus the 2llotment base being transferred (RX 66, p. 3). That plan 
was submitted to the Department on May 27, 1982 (RX 68, p. 8). The plan 
was not approved, as stated by Mr. Pease, "Because, we told them we could 
not put such regulations into [e]ffect as a[n] informal rule or regulation. They 
had no authority" (Tr. 1333). Instead, the approval which had been in effect 
since the beginning of the Order for the transfer procedures, and the Base 
Transfer Form which memorialized the procedures, continued to be operative. 
As Mr. Pease testified (Tr. 1348): 
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Q. Do you know if the committee was subsequently told that, even 
without this recommendation being enacted into a regulation, that they 
were in substantial compliance with the guidelines? 


A. Well, I can’t recall that specifically. But, I would have to say 
that they were in compliance. 


The ALJ suggests that the indicia of approval should be written. "The 
Secretary could have written a letter, a memorandum, or other document to 
indicate approval" (Initial Decision at 26). However, this proceeding is not a 
rulemaking hearing to determine how the order could have been administered 
in a better manner. See In re Sequoia Orange Co., 47 Agric. Dec. 2, 90-91 
(1988), aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, 
No. CV F-88-98 EDP (E.D. Cal June 14, 1989), printed in 48 Agric. Dec. 1 
(1989), appeal docketed, No. 90-15505 (9th Cir. Apr. 24, 1990), No. 90-15781 
(9th Cir. June 11, 1990). It is an adjudicatory hearing to determine if the 
Order is being administered in accordance with law. There is no requirement 
in the AMAA or the Order that the Secretary's approval must be memorial- 
ized in a written document, entered into the minutes of a Committee meeting, 
or, for that matter, even officially communicated to the Committee. It is 
perfectly appropriate and in accordance with law that the approval be 
communicated orally and maintained in full force and effect until subsequently 
disapproved. 

In light of Mr. Pease’s testimony that the Department felt that the 
Committee’s transfer procedures were adequate to comply with the 
requirements of Departmental policy and the Order, and that determinations 
were orally communicated to the Committee, the Department conformed to 
the ALJ’s requirement that approval be an “affirmative act," something "more 
than the unexpressed mental acquiescence of the individual in the propriety 
of what has been done" (Initial Decision at 24). 

As petitioner asserts, the record does suggest that the Secretary would 
have preferred to have the Committee issue specific allotment base transfer 
procedures. But when the Committee failed to do so, the record indicates 
that the Secretary affirmatively, but informally, approved, at least for the time 
period involved herein, the informal transfer procedures established by the 
Committee. 

Alternatively, although I have concluded that the Secretary's approval of 
the transfer procedures was by an affirmative act, I disagree with the ALJ that 
the Secretary’s approval must be by an affirmative act. The ALJ states that 
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“it is too strained to conclude that when the Secretary does not disapprove of 
an action, he approves of the action" (Initial Decision at 25). However, under 
this Marketing Order program, the failure of the Secretary to disapprove the 
procedures for the transfer of base should, in the circumstances here (where 
the Secretary’s representatives were in continuous contact with the Committee, 
and were fully knowledgeable of the Committee’s procedures for the transfer 
of base, and never disapproved of the procedures), be deemed to constitute 
approval of those procedures. In light of the myriad and diverse Committee 
functions inherent in this Order and the other 46 marketing orders for fruits, 
vegetables, and specialty crops, it should not be required that the approval of 
every Committee decision, internal rule and regulation, and procedure, for 
which approval is specifically required under the terms of those orders, be 
evidenced by a written document. 

The Secretary has the continuing right to disapprove all actions taken by 
the Committee. The Order provides (7 C.F.R. § 985.65): 


§ 985.65. Rights of the Secretary. 


Members of the Committee and subcommittees, and any agents, 
employees or representatives thereof, shall be subject to removal or 
suspension by the Secretary at any time. Each and every decision, 
determination, and other act of the Committee shall be subject to the 


continuing right of disapproval by the Secretary at any time. Upon 
such disapproval, the disapproved action of the Committee shall be 
deemed null and void, except as to acts done in reliance thereon or in 
accordance therewith prior to such disapproval by the Secretary. 


This right has been specifically utilized when the Committee recommended 
a regulation on the transfer of base which was not in accordance with law (Tr. 
1332-33). A representative of the Secretary was present at all meetings of the 
Committee to indicate the Secretary's approval of rules and regulations 
established by the Committee regarding transfers of allotment base (RX 54, 
56, 59, 66, 68). The Committee established a form for the transfer of base 
(RX 54, 56; Tr. 1010-11), approved its use at a formal meeting of the 
Executive Subcommittee, and ratified the subcommittee’s action at a formal 
Committee meeting (RX 55, 56). Although the Committee minutes do not 
indicate that Mr. Perrin formally announced the Department’s approval on the 
record during a Committee meeting, it does not necessarily follow that the 
approval was not indicated on a less formal basis. The Department’s 
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procedures for indicating its approval of Committee rules and regulations 
often involved only verbal communication (Tr. 1330-31, 1334). It is unrealistic 
and unnecessary to require written indication of approval for Committee 
decisions, or written minutes reflecting oral approval, when agents of the 
Secretary are in constant, almost daily, contact with Committee members and 
employees, and never once indicated that the transfer procedures established 
by the Committee were in any way improper. As Mr. Perrin testified (Tr. 
1360): 


Q. How do you provide the committee with the Department’s input 
with respect to the propriety, the legality, and the advisability of actions 
that the committee might want to take? 


[A]. Well, this working relationship is both formal and informal. 
We try to stay, the Department tries to stay involved enough, almost 
on a daily basis with the committee's action through the marketing 
order manager to know what is happening, and what is apt to happen. 


Approval of Committee activities may easily be inferred in such 
"involvement," particularly when Mr. Perrin is authorized to communicate the 
Secretary’s disapproval of any Committee activity or decision. 

In construing the meaning of the words “under rules and regulations 
established by Committee, with the approval of the Secretary" (7 C.F.R. § 
985.59(b)), we must recognize that we are construing an Order of the 
Secretary, placing duties on the Committee to act with the approval of the 
Secretary. We are not construing an Act of Congress, placing duties on the 
Secretary to act with the approval of someone else. The Secretary has 
determined that the procedures established by the Committee, relating to the 
transfer of allotment base, complied with the duty to establish rules and 
regulations, in this respect, and that the informal approval by the 
administrative officials administering the Order for the Secretary was 
sufficient. The Secretary’s construction of his own regulation “becomes of 
controlling weight unless it is plainly erroneous or inconsistent with the 
regulation.”” 


"Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945), quoted with approval in INS 
v. Stanisic, 395 U.S. 62, 72 (1969), and Udall v. Tallman, 380 U.S. 1, 16-17 (1965). 
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For the foregoing reasons, there was no transfer of allotment base under 


§ 985.59(b) pursuant to procedures established by the Committee without the 
approval of the Secretary. 


As to petitioner’s view that the Committee’s rules and regulations were 
required to be published in the Federal Register, with notice and opportunity 
for comment, I agree with the ALJ that neither the Act nor the Order 
requires APA rulemaking as to the transfer rules established by the 
Committee (Initial Decision at 27). 

The APA rulemaking requirements do not apply to “rules of agency 
organization, procedure, or practice" (5 U.S.C. § 553(b)(A)). The “rules and 
regulations" established by the Committee under 7 C.F.R. § 985.59(b) were 
merely procedural rules by which the transfer of allotment base was carried 
out. "Procedural rules relate to and deal with methods of operation and are 
not subject to notice and comment" rulemaking. American Meat Institute v. 
Bergland, 459 F. Supp. 1308, 1314 (D.D.C. 1978). On occasion, a procedural 
rule may affect a person’s substantive rights, but this possibility does not make 
a procedural rule a substantive one and thereby implicate the APA’s notice 
and comment requirement. Ranger v. FCC, 294 F.2d 240, 244 (D.C. Cir. 
1961). 

Even if petitioner’s characterization of the transfer rules as "regulations 
which are required and necessary to effectuate and implement the terms and 
conditions of the Order specified in Section 985.59(b)" (Petitioner’s Appeal at 
18-19) is correct, that does not change the fact that the transfer rules are rules 
of agency "procedure" or "practice," which exempts them from notice-and- 
comment rulemaking (5 U.S.C. § 553(b)(A)). 

Petitioner relies on the fact that under some other sections of the Order, 
which authorize the establishment of rules and regulations by the Committee 
with the approval of the Secretary, notice-and-comment rulemaking 
procedures have been followed (Petitioner’s Appeal at 19). However, even 
though the Secretary has found it appropriate to engage in rulemaking under 
some other sections of the Order,® the Order also authorizes the Committee 
to establish, with the approval of the Secretary, other procedures for the 
administration of the Order which the Secretary has not implemented through 
notice-and-comment rulemaking. See, e.g., 7 C.F.R. § 985.23(c) (Committee 


*For example, 7 C.F.R. § 985.104 complements § 985.4 by deleting the term "Class 2" Oil and 
changing the definition of "Class 1" Oil found in § 985.4; 7 C.F.R. § 985.153 complements § 
985.53 by establishing rules and regulations for the issuance of additional allotment base to new 
and existing producers, as authorized by § 985.53. 
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nomination procedures); 7 C.F.R. § 985.31 (Research and development 
projects); 7 C.F.R. § 985.42 (Operating reserve limit); 7 C.F.R. § 985.53(c) 
(Allotment base adjustment formula); 7 C.F.R. § 985.56(c) (Transfer and 
storage of excess oil). If the Secretary chooses to do more than the law 
requires, i.e., engage in notice-and-comment rulemaking when the Order does 
not require it, that is within the Secretary’s discretion. Nothing in the APA 
permits a court "to review and overturn the rulemaking proceeding on the 
basis of the procedural devices employed (or not employed) by the [agency] 
so long as the [agency] employed at least the statutory minima. . . ." Vermont 
Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 
U.S. 519, 548 (1978) (emphasis in the original). The statutory minima in the 
Order consists of establishment of the rule by the Committee, and approval 
by the Secretary, and no more is required by the APA. 

Petitioner attempts to construct a requirement that the transfer regulations 
must be promulgated under the APA from the Committee’s submission of 
recommendations for transfer regulations in response to the "Guidelines For 
Fruit, Vegetable, & Specialty Crop Marketing Orders" (PX 30). The 
recommendation that the Secretary issue a regulation was a response by the 
Committee to the mandate in the Guidelines to "carry out these [Producer 
Allotment] programs in a manner that will eliminate barriers to entry" (PX 30, 
p. 2). (See RX 66, pp. 3, 4-6.) Such an action does not support a conclusion 
that an APA-promulgated rule is required in order for the Secretary's approval 
to be given to all transfer-allotment procedures. In the end, the Secretary 
never issued a rule on transfer of base. The Committee was in compliance 
with the Guidelines without such a regulation (Tr. 1348). 

Finally, even if the Committee and/or the Secretary had failed to engage 
in some required formality, the appropriate remedy would be to require that 
the proper formality be followed in the future--not to invalidate the transfers 
which had occurred (see RX 181, 142-145) based on good faith actions by 
producers relying on the transfer procedure followed during the relevant time 
period. (See § II(B), quotations from Baker & Sons and Defiance Milk 
Products Co.). In this respect, although the ALJ concluded that the required 
procedures were not followed as to the transfers of allotment base, he did not 
indicate any consequence of that conclusion. In my view, there should be no 
consequence other than to advise the Secretary to comply with the proper 
formality in the future. 





1434 AGRICULTURAL MARKETING AGREEMENT ACT 


IV. The Act and Order Do Not Require the Committee to Label Each 
Container of Spearmint Oil as Either Salable or Excess Reserve 
Pool Oil. 


The ALJ held that the reserve pool was improperly operated because the 
Committee failed to identify and label each container of oil (Initial Decision 
at 36-37). Although I disagree with the ALJ’s holding, this issue cannot be 
decided since there is no allegation in the Amended Petition raising (or even 
hinting at) this issue (see § II(A), supra). Petitioner relies on the general 
allegations of illegality in paragraphs 2 and 29 of the Amended Petition 
(Petitioner’s Appeal Petition at 35-39), but these paragraphs do not even hint 
at any failure to identify and label each container of oil, and, moreover, 
paragraph 2 specifically refers to the “invalid and illegal operation of the 
spearmint oil marketing order as alleged below" (Amended Petition { 2, 
emphasis added), and paragraph 29 complains of a failure to follow the Act 
and § 985.50 of the Order (which has nothing to do with the identification or 
labeling of oil) "together with those matters alleged in paragraphs 3 through 
28 above" (Amended Petition { 29). Petitioner does not contend that anything 
in paragraphs 3 through 28 of the Amended Petition refers to identification 
or labeling of each container of oil. Accordingly, I have no jurisdiction to 
consider this issue. If the issue could be reached, I would rule against 
petitioner. 

The Order and regulations provide, with respect to the identification of 
spearmint oil (7 C.F.R. §§ 985.55-.57, .155 (1989)): 


§ 985.55 Identification. 


(a) Each producer shall, under supervision of the Committee, 
identify each class of oil within 15 days following its production, or such 
other period of time as is recommended by the Committee with the 
approval of the Secretary. Identification of oil shall be accomplished 
before its delivery either to a handler for handling as salable oil, or to 
the Committee or its designees for storage as excess oil. 


(b) Identification shall indicate whether the oil is salable or 
excess oil and include the name of the producer, the class of oil, the 
net weight, the container number and such other information as may 
be required by the Committee. 
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(c) Identification shall be accomplished in accordance with rules 
and regulations established by the Committee with the approval of the 
Secretary. 


(d) No handler shall handle as salable oil, and the Committee 
shall not receive as excess oil, any oil that has not been identified as 
provided in this section, and no person shall alter or remove any 
identification except when incidental to final disposition. 


§ 985.56 Excess oil. 
Oil of any class in excess of a producer’s applicable annual 


allotment shall be identified as excess oil and shall be disposed of as 
follows. .. . 


§ 985.57 Reserve Pool Requirements. 


(a) On November 1, or such other date as the Committee, with 
the approval of the Secretary may establish, the Committee shall pool 
identified excess oil as reserve oil in such manner as to accurately 
account for its receipt, storage, and disposition. The committee shall 


store reserve oil for the account of the producer and maintain the 
identity of the reserve oil by producer’s name, the year produced, the 
class of oil, and such other identification as may be used in normal 
commercial trade practices. The Committee shall designate a 
Committee employee as reserve pool manager. 


§ 985.155 Identification of oil by producer. 


Following the distillation of oil and prior to delivery either to a 
handler for handling as salable oil or to the Committee or its designee 
for storage as excess oil, each producer shall furnish the following 
information to the Committee: Provided, That any class of oil retained 
by a producer shall be reported to the Committee within 15 days 
following the completion of its distillation. 
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(a) Producer’s name and address; (b) date the oil was put into 
the drum; (c) class of oil in the drum; (d) drum identification number; 
(e) approximate net weight of the oil; (f) handler’s pickup receipt 
number, when applicable; (g) destination of oil for storage; (h) name 
of the firm where the oil was distilled; and (i) name of the person 
submitting the information. 


The identification of oil is coordinated by the Reserve Pool Manager, Rod 
Christensen (Tr. 1514), who testified as to the procedure, as follows (id.): 


Q. What are your functions as Reserve Pool Manager? 


A. To account for the oil in the reserve pool; keep track of where 
it’s at, how much there is, identify it. 


Q. And, how do you do that? 


A. We do it, essentially, the same way that we keep track of unsold 
saleable, but saleable oil. And, that is that production, all production 
is reported to us on Still Forms and also on Buyer’s Warehouse 
Receipts. And, we also then follow--that’s reported to us so we can 
account for it in that form, barrel-by-barrel, grower-by-grower. We 
follow that up with visits to the buyers and, in some cases, to the farms, 
and inspect the oil visually. 


The ALJ read into the Order a requirement that, not only must the oil be 
identified as required by 7 C.F.R. § 985.55, but, also, each barrel of oil must 
be labeled (Initial Decision at 36-37). The ALJ’s basis for this additional 
requirement, not stated in the Order or regulations, is the Secretary’s 
Recommended Decision, which states (45 Fed. Reg. 1888, 1900 (1980); RX 23 
(emphasis added)): 


For effective administration of the order, spearmint oil should be 
identified as to whether it is salable or excess oil. This would enable 
all segments of the industry, including the Committee, producers, 
handlers, and users to know the status of such oil. Therefore, the 
order should provide for producers, under the supervision of the 
Committee to identify each class of oil within 15 days after its 
production, or such other period of time recommended by the 
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Committee with the approval of the Secretary. Each container of oil 
should be identified, and identification should be accomplished before its 
delivery to a handler for handling as salable oil, or to the Committee, or 
its designees, for storage as excess oil. 


Identification should indicate whether the oil is salable oil or excess 
oil, and include the name of the producer, the class of oil, the weight 
of the oil in the container, the container number, and such other 
information as may be required by the Committee. This could, if 
necessary, include whether a container of Native Spearmint Oil is first 
or second cutting. 


The identification should be accomplished in accordance with rules, 
regulations and procedures established by the Committee with the 
approval of the Secretary. Jt is necessary for the identification 
requirements to be flexible so that the Committee can adjust them to 
meet any changes in the industry. 


The order should prohibit the handling of any oil as salable oil, or 
receipt by the Committee of any oil as excess oil, which has not been 
properly identified. The order should also prohibit any producer, 
handler, or any other person from removing the identification from the 
container except when incidental to final disposition of the oil, or when 
the oil is reclassified. 


Spearmint oil of any class in excess of a producer’s annual allotment 
should be identified as "excess" in accordance with the identification 
requirements of the proposed order... . 


Section 985.56 of the Order (Excess Oil) requires only that oil produced 
in excess of a grower’s annual allotment be identified as excess oil. It does not 
include a requirement that such identification be placed on each barrel. Nor 
does § 985.55 of the Order (Identification) require identification on the barrel. 

The Order and regulations do not require each barrel to be labeled, and 
the Recommended Decision need not be construed to require each barrel to 
be labeled, in order to accomplish the required identification. The 
information from the producer’s reports, prescribed at 7 C.F.R. § 985.155 (the 
Still Forms) and the Buyer’s Warehouse receipts provides the Committee with 
the information necessary to identify, grower-by-grower and barrel-by-barrel, 
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which oil of a grower’s production is salable and which oil is excess oil (Tr. 
1514; RX 29, 30, 57 at 2). Labeling barrels is unnecessary to comply with the 
Order’s requirement that the oil be identified. The Recommended Decision 
expressly states that it "is necessary for the identification requirements to be 
flexible so that the Committee can adjust them to meet any changes in the 
industry" (RX 23 at 1900, quoted supra). 

The Committee has demonstrated flexibility in its policy with respect to the 
identification and designation of unsold oil. As noted in the Committee 
minutes (RX 78 at 4 (emphasis added)): 


The second part of the proposal would discontinue the policy of 
designating reserve pool oil by barrel number. It would still be 
designated by grower and by total quantity and production, sales, etc. 
would still be kept track of by barrel number. This action will eliminate 
the need for exchange and release forms and, in general, simplify the 
process of selling and keeping track of oil. [Committee alternate 
member Arnold] Martin said that he felt that there was a time when 
it was important to designate pool oil and salable oil by barre! number 
but that time had passed and now he was in favor of the new proposal. 


The Committee, thus, availed itself of the flexibility recommended to it by 
the Secretary in his Recommended Decision and granted by the Order in § 


985.55(c). The Secretary's Recommended Decision and the Order only 
require that oil and its containers be identified as excess or reserve pool oil, 
not labeled (§ 985.55; RX 23 at 1900). There is no evidence that the 
Committee does not know the identity of the amounts of excess oil or reserve 
pool oil at any time. As Mr. Christensen testified (Tr. 1515): 


Q. Now, 985.57(a) also says that the Committee shall store reserve 
oil for account of the producer, and maintain the identity of the reserve 
oil by producer name, the year, and so forth. Now, that is being done, 
is it not? 


A. Yes, it is. 


The change in the reserve pool policy, which discontinued the practice of 
labeling barrels (RX 78 at 4, quoted above), occurred because growers were 
availing themselves of § 985.57(b)(3) of the Order, which allows a grower to 
exchange salable oil for the same class and quantity of reserve oil from his 
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own production, so long as the oil is properly identified (see Tr. 1534-35). 
Such an exchange of salable oil for reserve oil required the Committee to 
relabel the exchanged barrels, and to keep track of the exchange and release 
forms noted in RX 78 at 4, quoted above. The Committee had to go around 
to the storage areas and relabel barrels every couple of weeks, during peak 
sale periods. 

The ALJ is correct in noting, "While the Recommended Decision does 
state that the identification requirements should be flexible, it specifically 
requires the identification of each container" (Initial Decision at 37 (emphasis 
added)). I do not share the ALJ’s view that the Committee must follow a 
rigid, costly, unnecessary, and time-consuming /abeling scheme in order to 
comply with the identification terms of the Order. The Secretary has 
interpreted the Order as not requiring such a wasteful procedure, and the 
Secretary’s interpretation of his own regulation is controlling unless plainly 
erroneous or inconsistent with the regulation (see note 7, supra, and 
accompanying text). If I were to read the Recommended Decision as 
requiring labeling, in addition to identification (which I do not), I would hold 
that the Order (which requires only identification) would prevail over the 
"legislative history" expressed in the Recommended Decision. 

Finally, if I were to conclude that the Committee erred in failing to label 
each barrel of oil, I would hold that the error caused no damage (since 
identification was accomplished without labeling), and that the only 
consequence would be to have the matter corrected for the future. 


V. The Committee Complied with the Order’s Requirement to Designate 
a Reserve Pool Manager. 


Section 985.57(a) of the Order requires the Committee to "designate a 
Committee employee as reserve pool manager" (7 C.F.R. § 985.57(a), quoted 
in § IV, supra). The ALJ held (Initial Decision at 39): 


Nothing appears in any of the Committee minutes to show that a pool 
manager was selected. If in fact Mr. Christensen was designated as the 
reserve pool manager, it would have been very easy for the Committee 
to have included this in its minutes. Therefore, I conclude that the 
Committee failed to designate a Committee employee as the reserve 
pool manager in . . . accordance with the Order’s requirement. 
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Here, again, I have no jurisdiction to consider this issue since nothing in 
the Amended Petition raises (or even hints at) this issue (see §§ II(A), IV, 
supra). Furthermore, even if the issue had been properly raised in the 
Amended Petition, it does not relate to the legality of an "order or any 
provision of any such order or any obligation imposed in connection 
therewith" (7 U.S.C. § 608c(15)(A)), and, therefore, the issue is not justiciable 
in a § 8c(15)(A) proceeding. 

In any event, however, the record adequately shows that Mr. Christensen 
was properly appointed as the Reserve Pool Manager. Mr. Christensen 
testified (Tr. 1514): 


Q. Are you the Reserve Pool Manager? 
. Yes. 
. When were you appointed? 
. About ’80 or ’81, when I served as Fieldman. 
. What are your functions as Reserve Pool Manager? 


A. To account for the oil in the reserve pool; keep track of where 
it’s at, how much there is, identify it. 


There is no evidence to the contrary. Nothing in the Order requires an 
official memorialization in the Committee minutes of the appointment of 
Mr. Christensen as Reserve Pool Manager, or even that the designation of the 
Reserve Pool Manager be performed by a formal Committee action.” The 
thorough familiarity of the requirements and operation of the reserve pool 
which Mr. Christensen evinces in his testimony (Tr. 1514-37) supports his 
assertion that he is, and has been, the Reserve Pool Manager for many years, 
and shows that he is personally cognizant of the duties that position entails. 
Accordingly, I hold that the Committee properly appointed a Reserve Pool 
Manager. 


*Here, again, the Secretary’s construction of his own regulation is entitled to great weight 
(see note 7, supra, and accompanying text). 
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Finally, if I were to conclude that the Committee did not properly appoint 
a reserve pool manager, I would hold that the only consequence would be to 
have the matter corrected for the future. 


VI. The Committee’s Action in the Issuance of Initial Allotment Base 
Did Not Violate the Act or the Order. 


The ALJ held that some portion of the issuance of initial allotment bases 
was not in accordance with law because the Committee “allow[ed] sales of oil 
before the issuance of initial allotment base" (Initial Decision at 46), and that 
"[a]llowing producers to purchase oil prior to the calculation of their initial 
allotment base increased their initial allotment, in that oil currently available 
for sale was part of the calculations in § 985(b)(1)(ii) and (iii)" (id. at 47). 
This issue was not raised in the Amended Petition, and, therefore, cannot be 
decided here (§ II(A), supra). Specifically, paragraphs 5-11 and 27 of the 
Amended Petition, relied on by petitioner (Petitioner’s Appeal Petition at 50), 
do not adequately raise any issue relating to the sales of oil or transference 
of allotment base prior to the issuance of the initial allotments. 

In any event, however, petitioner has not sustained the burden of proving 
that the initial allotment bases were incorrectly calculated. Rather, the record 
demonstrates the meticulous verification procedures engaged in by the 
Committee and the Department in determining the initial allotment bases (Tr. 
748-90, 1364-69, 1411-12; RX 56 at 3). 

The allotment of initial base was performed pursuant to § 8c(6)(B) of the 
Act, which requires allotment base to be allotted by means of a "uniform rule 
based on the amounts sold by such producer in such prior period as the 
Secretary determines to be representative, or upon the current quantities 
available for sale by such producers, or both" (7 U.S.C. § 608c(6)(B)). At the 
outset, the ALJ’s holding that the Committee "allow{ed] sales of oil before the 
issuance of allotment base" to be used to increase a producer’s initial base is 
erroneous, as a matter of law, because the Act expressly authorizes the 
determination of allotment bases to be made on the basis of sales of oil prior 
to the issuance of allotment base (7 U.S.C. § 608c(6)(B)). 

In the present case, the Secretary determined that the preceding 3 years 
was the appropriate base period, stating (45 Fed. Reg. 1888, 1897-98 (1980); 
RX 23; see also Tr. 1209-09): 


The record shows that the 1977-78, 1978-79 and 1979-80 marketing 
years should be selected as the representative base period because 
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these are the most recent years and reflect as nearly as possible the 
current status of the industry. Records covering these years should be 
readily available. Furthermore, most producers of spearmint oil would 
have produced oil in at least one of those years. 


The selection of that representative period fulfilled the requirement of § 
8c(6)(B) of the Act that the base be established "to the end that the total 
quantity" of the commodity “be apportioned equitably among producers" (7 
U.S.C. § 608c(6)(B)). As explained by Arthur Pease (Tr. 1174): 


So we felt that by putting this in at the time when it came up and by 
making this allotment base available to all of those producers who had 
been in it that we would encompass the equity issue again with most 
of the growers that really wanted to be in that business. Not just for 
purposes of the Order, I might add, but for economic purposes. I think 
this is important to note that the people who had been in the mint 
business in the late 70’s were in there for the economic rationale, had 
nothing to do with a marketing order or getting any benefit under a 
marketing order. 


The Committee developed a form on which growers during the 


representative period could apply for initial allotment base (RX 53 at 3). As 
authorized by § 8c(6)(B) of the Act, growers were required to indicate, by 
year, their sales of oil during the representative period, and also the oil they 
had currently available for sale. Jd. Using those figures, the Order gave 
growers four options by which their initial base could be calculated (7 C.F.R. 
§ 985.53(b)(1)(i), (ii), (aii), (2)). These options were implemented to 
maximize equity among growers. As Arthur Pease explained (Tr. 1178-79): 


Again, this got down to different grower’s position in the market. 
We realized that there might have been growers that came into the 
market late, so you had to make a provision for somebody that really 
hadn’t gotten their mint into production yet. That is why we went with 
the third option. The other options were to give everyone an 
opportunity to somehow equate the oil that they had, the sales that 
they had, either for the entire three year period or for perhaps a two 
year period, realizing that some people have this oil in inventory, could 
not sell it in one year. .. . You’ve heard something about the pipelines 
being filled, well the pipelines were more than filled at that point in 
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time, but by the same token we came up with the options to try again 
in the interest of equity and trying to treat everyone fairly in receiving 
their allotment base. 


When the Committee received the applications for initial allotment base, 
then-Manager Alan Henry followed through with each producer to make sure 
that the application had been filled out correctly (Tr. 1366). He then checked 
the figures on the applications with the handlers to verify that the sales 
indicated on the applications actually occurred at the times and in the 
amounts indicated on the applications (Tz. 1365). Mr. Henry did the 
"extensive" job of checking sales with the handlers "completely and thoroughly” 
(Tr. 1369, 1411; RX 56 at 3). The allotment bases were calculated by 
Mr. Henry, using the option which would tend to maximize the base granted 
to the grower (Tr. 1367). Those calculations were audited by Joseph Perrin, 
USDA Marketing Field Officer, who found that the "Committee’s office staff 
has been very meticulous in the figuring of all the Bases" (RX 56 at 3). 
Mr. Perrin found only 3 errors out of more than 400 applications, and the 
base allocations were changed accordingly (Tr. 1367-68). Hence the record 
indicates that initial allotment bases were calculated and issued in accordance 
with the Act and the Order. Furthermore, the record does not support the 
ALJ’s contention that any grower purchased oil, sold it, and reported such 
sales as the grounds for increasing his base. 

Petitioner’s Exhibit 41 (see Initial Decision at 44-45) affords no support 
for the ALJ’s position. That exhibit is an example of an application for initial 
allotment base, upon which the applicant for base requests that the base be 
issued to another grower. Producer Allen Husch was entitled to an allotment 
base corresponding to the 2,315 pounds of oil he had currently available for 
sale from the 1979-80 crop year. Petitioner’s Exhibit 41 does not indicate that 
there had been a purchase of oil--it reflects a transfer of base from one 
producer to another, precisely as allowed by § 985.59(b) of the Order (see § 
III, supra). Any analysis of the legitimacy of a transfer such as the one 
reflected by PX 41 must be in the context of whether it conforms to the 
requirements of § 985.59(b), which the ALJ’s analysis does not do. 

The ALJ’s initial decision fails to establish anything illegal about such a 
transfer of initial base. Initial base holders could easily find out about this 
method of base transfer. Alan Henry discussed it at an open meeting of the 
Committee on June 18, 1980, attended by 46 people (RX 54 at 4). The record 
also shows that "any who wanted to do that [transfer initial allotment base] 
were made aware that that procedure could happen" (Tr. 1563). It was not 
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a secret or a complicated thing (id.). The Committee was established as the 
agency of the Secretary for the administration of the Order (7 C.F.R. § 
985.27(a)), and, in the first year of the Order, the manager and fieldman 
personally met all but about 30 growers (RX 93 at 2). Procedures for the 
transfer of base were established by the Committee at the request of those 
initial base holders who wanted the base to which they were entitled issued to 
another individual (Tr. 1562). In the absence of any record evidence to the 
contrary, it is appropriate to assume that the base transfer at this time was 
approved by the Secretary because, as Mr. Perrin testified, "We try to stay, the 
Department tries to stay involved enough, almost on a daily basis with the 
committee's action through the marketing order manager to know what is 
happening, and what is apt to happen" (Tr. 1360; see also § III, supra). In 
addition, the Secretary did not exercise his right of disapproval under § 985.65 
of the Order (7 C.F.R. § 985.65). Since the transfers occurred under 
procedures "established by the Committee and approved by the Secretary," 
they were performed in accordance with the terms of § 985.59 of the Order, 
and were, therefore, in accordance with law (see § III, supra). 


VII. Petitioner’s Appeal Petition Is Without Merit. 


Petitioner’s Appeal Petition consists of a reply to respondent’s appeal and 
a brief in support of petitioner’s appeal of the issues decided against petitioner 
by the ALJ. To the extent that Petitioner’s Appeal Petition responds to 
respondent’s appeal, petitioner’s arguments have been considered in §§ III-VI, 
supra. To the extent that Petitioner’s Appeal Petition challenges the ALJ’s 
conclusions adverse to petitioner, petitioner’s arguments are, in the main, the 
same arguments made to, and rejected by, the ALJ, and I adopt the ALJ’s 
Initial Decision, with slight modifications, as authorized by the Rules of 
Practice. 7 C.F.R. § 900.66(a); and see Veg-Mix, Inc. v. U.S. Dep’t of Agric., 
832 F.2d 601, 608-09 (D.C. Cir. 1987). 

All arguments made have been fully considered. To the extent that any 
arguments are inconsistent with the views set forth herein, and are not 
specifically mentioned, they are rejected as irrelevant, without merit, or 
without support in the record. 

For the foregoing reasons, petitioner’s Petition and Amended Petition 
should be dismissed. 
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Order 


The relief requested by petitioner is denied and the Petition and Amended 
Petition are dismissed. 


In re: CAL-ALMOND, INC., A CALIFORNIA CORPORATION, AND 
GOLD HILLS NUT CO., INC., A CALIFORNIA CORPORATION. 

91 AMA Docket No. F&V 981-8 (Cal-Almond II). 

Decision and Order filed December 11, 1991. 


Almonds — APA notice and comment requirements — Unreasonable search and seizure — 
Fourth Amendment taking — Due process and equal protection rights — Assessments on 
almonds — Free speech under First Amendment — Substantial basis and purpose statement 
— Reserve requirements — Retroactive regulations. 


The Judicial Officer affirmed the Decision and Order by Chief Judge Palmer under § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, which dismissed the Petition filed by 
handlers subject to the Federal Marketing Order Regulating the Handling of Almonds Grown 
in California on the basis of In re Cal-Almond, Inc. (Cal-Almond I) (Mar. 8, 1991) and In re 
Saulsbury Orchards & Almond Processing, Inc. (Jan. 23, 1991). 


Frank J. Martin, for Respondent. 

Brian Leighton, Fresno, CA, for Petitioners. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a Petition filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 


§ 608c(15)(A)), relating to the Federal Marketing Order Regulating the 
Handling of Almonds Grown in California (7 C.F.R. Part 981). 


On April 4, 1991, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an Initial Decision and Order dismissing all paragraphs of the 
Petition which were not withdrawn by Petitioners. 

On May 1, 1991, Petitioners appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. 


‘See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2 On June 17, 1991, the 
case was referred to the Judicial Officer for decision. 

Pursuant to the Rules of Practice (7 C.F.R. § 900.66), I am adopting the 
ALJ’s Initial Decision as the final Decision and Order in this proceeding. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


Petitioners instituted this proceeding pursuant to 7 U.S.C. § 608c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937 ("AMAA") by filing a 
petition on October 5, 1990, which alleges that various aspects of the 
Marketing Order regulating the handling of Almonds Grown in California 
("Order") (7 C.F.R. Part 981) are invalid and not in accordance with law. 
Respondent filed an answer on November 15, 1990. 

On February 27, 1991, I held a telephone conference with Brian C. 
Leighton, attorney for Petitioners, and Frank Martin, Jr., attorney for 
Respondent. We discussed the application of the current petition to the initial 
decision I issued March 19, 1990, with respect to the same petitioners in 89 
AMA Docket Nos. F&V 981-5 and 981-6 (Cal-Almond I). Subsequent to our 
telephone conference, the Judicial Officer, on March 8, 1991, issued a final 
decision in Cal-Almond I. We also discussed the application of the current 
petition to the decision issued by the Judicial Officer on January 23, 1991, in 
AMA Docket No. F&V 981-4 (Saulsbury). 

The parties agreed that most of the issues in the current petition had been 
previously joined and decided in either Cal-Almond I or Saulsbury. To 
expedite resolution of the major issues in this proceeding and to speed 
ultimate court review, Petitioners’ attorney agreed to withdraw without 
prejudice any issue that had not been previously decided by the Judicial 
Officer. 

On March 22, 1991, the parties submitted a proposed certification of issues 
for my review and the rulemaking record for the 1990-91 crop year, which has 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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been made a part of the record of this proceeding. The parties listed the 
issues withdrawn by Petitioners and those proposed for certification. It is to 
be noted that paragraph 13 of the current petition which asserts that the 
15(A) administrative process violates due process because it affords 
Petitioners neither monetary damages, a hearing, nor interim relief in advance 
of the imposition of reserve requirements, has only been inferentially 
addressed by the Judicial Officer. | Upon further review of the petition, 
answer, and the proposed certification of issues, I concluded that the issues 
listed for certification could be dismissed either on the basis of controlling 
decisions by the Judicial Officer or because the issues do not state a claim 
upon which relief may be granted. 

On March 27, 1991, I conducted another telephone conference with the 
attorneys for the parties and advised them of my conclusions. Petitioners’ 
attorney agreed that under past decisions by the Judicial Officer, the petition 
could be dismissed, but he expressed concern that he would then have to 
engage in extensive briefing under the Department’s appeal process. He 
therefore preferred certification of the issues to avoid briefing again those 
issues which were fully briefed in the earlier cases and would attenuate the 
time in which the Department’s final decisions will be issued. I advised him 
that I would point out his concerns as part of this order and recommend to 
the Judicial Officer that he base his final decision upon the briefs filed in the 
earlier cases, as hereinafter cited, and not require the parties to brief these 


issues anew. Counsel for Respondent joined in petitioner’s request and my 
recommendation. 


Conclusions 


1. Petitioners designated by paragraph numbers and letters the issues 
withdrawn without prejudice as listed in the petition. They are as follows: 
Paragraphs 10(d), (e), and (f); and 11(i), (j), (1) and (m). They are hereby 
withdrawn. 

2. The remaining issues are dismissed with prejudice for the reasons 
hereinafter set forth. 


Discussion 
Petitioners allege in paragraphs 9(a) and (b) and 10(a) that the 1990-91 


proposed and final reserve rules violate the Administrative Procedure Act 
("APA") because the Secretary failed to comply with Departmental Regulation 
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1512-1 and Exec. Order No. 12,291, 3 C.F.R. 127 (1981 Comp.), reprinted in 
5 US.C. § 601 at 473 (1988) respecting the issuance of "major" rules. 
Departmental Regulation 1512-1 and Executive Order 12,291 do not create a 
private right of action, and were not intended to have the force and effect of 
law. Cal-Almond I, slip op. at 22-25. See State of Michigan v. Thomas, 805 
F.2d 176, 187 (6th Cir. 1986) (agency compliance with Executive Order 12,291 
not subject to judicial review); cf. Brennan v. Ace Hardware Co., 495 F.2d 368, 
376 (8th Cir. 1974) (internal handbook for agency personnel does not itself 
create requirements binding upon the agency). Thus, the Department’s 
compliance is not reviewable in this proceeding and those allegations are 
dismissed. 

Petitioners allege in paragraph 9(c) that the reserve rule violates the APA 
because a fifteen day comment period was not a reasonable time period. The 
Judicial Officer addressed this issue in Cal-Almond I where he found that a 
fifteen day comment period was reasonable: 


Although the Administrative Procedure Act requires that a final rule 
must ordinarily be published 30 days before its effective date (5 U.S.C. 


§ 553(d)), the statute does not specify how much time must be given 
for filing comments after the publication of a proposed rule. The 


Attorney General has interpreted the Administrative Procedure Act 
only to require “reasonable notice." U.S. DEP’T OF JUSTICE, 


ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE 
PROCEDURE ACT 28-29 (1947). 


Cal-Almond I, slip op. at 22. Agencies may determine their own rules of 
procedure and methods of inquiry as long as they are not arbitrary, capricious 
or an abuse of discretion. Vermont Yankee Nuclear Power Corp. v. Natural 
Resources Defense Council, 435 U.S. 519, 543 (1978); F.C.C. v. Schreiber, 381 
USS. 279, 290 (1965); Phillips Petroleum Co. v. E.P.A., 803 F.2d 545, 559 (10th 
Cir. 1986); Cal-Almond, slip. op. at 22. Petitioners failed to explain why 15 
days was not a reasonable comment period. Moreover, Cal-Almond I, slip op. 
at 23, held 15 days to be a reasonable comment period when the stated goal 
is to expedite the rule’s promulgation. That reasoning has application here 
and the allegations are therefore dismissed. 

Petitioners allege in paragraph 10(b) that the Secretary erroneously 
concluded that the final rule would not have a significant economic impact on 
a substantial number of small entities and in paragraph 10(c) that the 
Secretary did not have a substantial basis and purpose for the reserve. The 
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applicable standard of review for deciding these questions is the arbitrary and 
capricious standard set forth at 5 U.S.C. § 706(2)(A) of the APA. Under it, 
Petitioners must prove that the decision of the Secretary was not supported 
by the record, not merely that another alternative existed. In controlling cases 
applying this standard to proceedings pursuant to 7 U.S.C. § 608c(15)(A), the 
challenged agency action is presumed to be valid and the judgment of the 
reviewing judge may not be substituted for that of the agency. Saulsbury, slip 
op. at 36-38; In re Sequoia Orange Co., 47 Agric. Dec. 2, 86-91 (1988), aff'd 
in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88- 
98 EDP (E.D. Cal. June 14, 1989), appeal docketed, No. 90-15505 (9th Cir. 
April 24, 1990), No. 90-15781 (9th Cir. June 11, 1990). 

The Judicial Officer has specifically held that the establishment of a 
reserve program for the almond industry is generally valid. Saulsbury, slip op. 
at 59-65; Cal-Almond I, slip op. at 21-30. Petitioners fail to explain why the 
Secretary’s conclusion to impose the reserve for 1990-91 was erroneous. The 
Secretary provided notice and comment rulemaking in accordance with the 
APA, and addressed the comments received. 55 Fed. Reg. 32637, 38793 
(1990). In fact, the Secretary specifically responded to comments that the 
reserve would work a financial hardship on some entities: 


Many growers indicated that a 35 percent reserve would cause them 
financial hardship. Several of these commenters indicated that the 
proceeds they receive from the salable portion of their crops would not 
be sufficient to cover cultural costs or payments on bank loans. Many 
growers indicated that they did not believe that withholding 35 percent 
of the crop in reserve would give them 35 percent more income from 
the salable portion of the crop. 

These commenters appear to equate the reserve to losing 35 
percent of their crop. In actual practice, the 35 percent reserve is not 
lost to the market. For example, a portion of the reserve may be 
released to the salable category later in the season, once a portion of 
the crop has been marketed and the danger of an oversupplied market 
early in the season, with consequent price reductions, has passed. Of 
those almonds sold by handlers in reserve outlets, many are expected 
to be sold by handlers in noncompetitive markets which command 
prices which are only slightly below prices for salable almonds. While 
some reserve almonds may be sold in low-value outlets, the improved 
prices received for the salable portion of the crop and the improved 
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stability of the industry are expected to more than compensate for any 
price reduction. 


55 Fed. Reg. 38793, 38795 (1990). Without some semblance of a showing that 
the decision of the Secretary to impose the reserve for 1990-91 was arbitrary, 
capricious or an abuse of discretion, the Secretary's decision must be 
presumed valid. Therefore, this challenge to the legality of the reserve for the 
1990-91 marketing year is dismissed. 

Petitioners argue in paragraph 10(g) that the reserve rule was invalid 
because it was applied retroactively in violation of the APA as interpreted by 
the Supreme Court in Bowen v. Georgetown Univ. Hosp., 488 U.S. 204 (1988). 
After his review of the Bowen decision, the Judicial Officer held that the 
AMAA and the Almond Marketing Order authorize retroactive rulemaking. 
Cal-Almond I, slip op. at 40-43; Saulsbury, slip op. at 152-167; In re Wileman 
Bros. and Elliot, Inc., AMA Docket Nos. F&V 916-1, 917-3, 916-2 and 917-2 
(slip op. July 9, 1990 at 83-84), appeal docketed, No. CV F 90-473-EDP (E.D. 
Cal. July 27, 1990). Therefore, these allegations are necessarily dismissed. 

In paragraphs 11(a), (b) and (c), Petitioners claim that the reserve 
constitutes a taking of property without just compensation in violation of the 
Fifth Amendment of the United States Constitution U.S. Const. amend V. 
Petitioners also argue that the reserve rule violates their rights to due process 
under the United States Constitution because they were denied a hearing 
prior to the taking. U.S. Const. amend. V. However, these precise arguments 
have been previously rejected. It has been held that an almond reserve 
pursuant to the AMAA does not constitute a taking without just 
compensation. Cal-Almond I, slip op. at 25-30. Accord, Prune Bargaining 
Ass'n v. Butz, 444 F. Supp. 785 (N.D. Cal. 1975) (marketing order provisions 
restricting the sale of reserves does not constitute a taking without just 
compensation); United States v. Rock Royal Co-op., Inc., 307 U.S. 533, 568-81 
(1939) (volume control pursuant to the AMAA of an agricultural commodity 
moving in interstate commerce does not constitute a taking without just 
compensation). Accordingly, these allegations of the petition are dismissed. 

Paragraphs 11(d), (e) and (f) allege that the failure to follow APA notice 
and comment procedures prior to the use of an “agency agreement" by the 
Almond Board to control handler disposition of almonds held in reserve, is 
unconstitutional under the Fourth Amendment’s Taking Clause and its 
Unreasonable Search and Seizure Clause, as well as under the Fifth 
Amendment’s Due Process Clause. As before, Petitioners’ Taking Clause 
arguments must be dismissed under the analysis set forth in Cal-Almond I, 
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slip op. at 25-30, supra. Arguments that the use of the agency agreement 
constitutes an unreasonable search and seizure, are likewise concluded to be 
inapposite. As explained in Saulsbury, slip op. at 113, the marketing order is 
construed to give the Board complete power and authority to dispose of all 
reserve almonds. 7 C.F.R. § 981.66 (1990). This accepted "plenary authority" 
(Saulsbury, slip op. at 115) over reserve almonds, necessarily includes the 
Board’s right to relax its authority by using the Agency Agreement to allow 
handlers to dispose of some of the almonds they are required to hold in 
reserve. Since restrictions are being lessened, there is no need for rulemaking 
and it is inappropriate to characterize the use of the Agency Agreement to 
lessen the rulemaking restriction as a form of unreasonable search and 
seizure. Therefore, these allegations of the petition are dismissed. 

Paragraphs 11(g) and (k) challenge the imposition of minimum prices for 
almonds subject to the 1990-91 reserve and the lawfulness of the entire 
reserve because petitioners contend such action is not authorized by the 
marketing order or the AMAA. However, 7 U.S.C. § 608c(6)(E) authorizes 
marketing orders for agricultural commodities or products including almonds 
to contain provisions: 


(E) Establishing or providing for the establishment of reserve pools 
of any such commodity or product, or of any grade, size, or quality 
thereof, and providing for the equitable distribution of the net return 


derived from the sale thereof among the persons beneficially interested 
therein. (emphasis added) 


If industry members could sell almonds at less than the price set for the 
reserve, price cutting could destroy the efficacy of the reserve and work 
against equitable distribution of the net return to all persons beneficially 
interested. 

This provision of the AMAA, together with its authorization at 7 U.S.C. 


§ 608c(7)(D) of incidental provisions necessary to effectuate the other 
provisions of a marketing order, support the use of minimum prices in agency 


agreements respecting the disposition of reserve almonds. When the Judicial 
Officer concluded in Saulsbury that the Almond Board’s minimum prices and 
assessments need not be published through the rulemaking process, he 
analyzed the Marketing Order’s provisions requiring handlers to comply with 
reserve obligations and concluded that "the Order gives the Board complete 
power and authority to dispose all reserve almonds." Saulsbury, slip op. at 
113. Complete power necessarily includes the setting of minimum prices over 
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those a handler may sell, and his conclusion was necessarily premised upon 
the Marketing Order’s authorization of such power. Accordingly, these 
paragraphs of the petition are dismissed. 

In paragraph 11(h), petitioners assert that the reserve rule violates their 
right to due process under the United States Constitution because regulations 
imposing criminal and civil penalties cannot be applied retroactively. As 
explained above, the rule authorizing the reserve has been held not to be 
retroactive. Therefore, this allegation must be dismissed. 

Petitioners argue in paragraphs 12(a), (f), (g) and (k) that the Secretary 
failed to comply with the APA when issuing the final rule imposing 
assessments for the 1990-91 crop year. Petitioners state that there was no 
substantial basis and purpose for the rule and that it is arbitrary, capricious 
and an abuse of discretion. In Saulsbury, the Judicial Officer held that the 
Secretary does not need to engage in rulemaking to establish rates of 
assessment. "[T]here is nothing in the Agricultural Marketing Agreement Act 
of 1937 that requires that a handler’s assessment obligations be set forth in a 
regulation." Saulsbury, slip op. at 166. Thus, these allegations must be 
dismissed. 

Petitioners argue in paragraphs 12(b) and (c) that the imposition of 
assessments for marketing years 1990-91 were retroactive and therefore invalid 
and a violation of due process. However, those precise contentions were 
dismissed in Saulsbury, slip op. at 162-67. That decision went on to hold that 
the Secretary is not even required to promulgate an annual regulation to 
impose assessments. Under the holdings in Saulsbury therefore, these 
paragraphs must be dismissed. 

Petitioners claim in paragraphs 12(d) and (e) that the assessment 
obligation is a violation of the AMAA, the Order and the Due Process Clause 
of the United States Constitution. Section 608c(I) of the AMAA authorizes 
assessments. The Order is promulgated pursuant to the AMAA. Saulsbury, 
slip op. at 80-82, 152-67. Petitioners fail to state why the assessment 
obligation is a violation of due process and a bare assertion is legally 
insufficient. 

In paragraph 12(h), Petitioners assert that the advertising assessment 
obligation violates their rights guaranteed under the First Amendment of the 
United States Constitution. U.S. Const. amend I. The Judicial Officer held 
in Saulsbury that the assessment obligation does not violate almond handlers’ 
rights to free speech. Saulsbury, slip op. at 82-88; See United States v. Frame, 
885 F.2d 1119 (3rd Cir. 1989), cert. denied US. __, 110 S.Ct. 1168 (1990) 
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(advertising program, with assessment obligation, did not violate the First 
Amendment rights of the cattle producers). 

In paragraphs 12(i) and (j), Petitioners argue that the advertising program 
of the almond industry is violative of section 608c(10) of the AMAA. Section 
608c(10) states that marketing orders may not prohibit, regulate or restrict the 
advertising of any commodity. In Saulsbury, the Judicial Officer held that the 
Order regulates a handler’s ability to receive credit and does not regulate the 
advertising of a handler. Saulsbury, slip op. at 126. Therefore, the almond 
advertising program does not violate section 608c(10) of the AMAA. 

Finally, in paragraph 13, Petitioners argue that the failure of the Judicial 
Officer to provide interim relief is a violation of the Due Process Clause of 
the United States Constitution. A request for interim relief must be 
addressed to the Judicial Officer and his decision of January 10, 1991, denying 
interim relief is, of course, not reviewable by an administrative law judge. 


Order 


For the aforementioned reasons, the specified paragraphs of the petition 
which were not withdrawn by petitioners, are dismissed with prejudice. 


In re: LANSING DAIRY, INC.; LIBERTY DAIRY COMPANY; AND FRIGO 
CHEESE CORPORATION. 

90 AMA Docket No. M 40-1. 

Decision and Order filed December 12, 1991. 


Location adjustments — Contemporaneous and settled administrative construction — Scope of 
inquiry and burden of proof — Post-hoc evidence and rationale — Default — Answer signed by 
attorney. 


The Judicial Officer reversed the Initial Decision filed by Judge Kane which held that the 
Secretary’s amendments to the location adjustment provisions of the Southern Michigan Milk 
Marketing Area were not based on the proper statutory standard, and were not supported by 
substantial evidence and rational findings. The ALJ ordered that Petitioners should receive the 
money that they paid under the changed location adjustments, with interest. The Judicial Officer 
held that the location adjustment amendments must comply with the criteria in § 8c(5), not 


§ 8c(18) relied on by the ALJ, and that substantial evidence and rational findings support the 
location adjustments under § 8c(5). Significant weight is given to the settled and 


contemporaneous administrative construction of the Act. The Act limits the scope of inquiry 
to the matters raised in the Petitions filed by Petitioners, and does not permit an award of 
monetary damages (interest). The lawfulness of an Order or provision thereof or regulation 
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issued thereunder must be determined only upon the basis of the evidence 
before the Secretary in the formal or informal rulemaking records, and not by 
evidence received at a § 8c(15)(a) proceeding. The ALJ erred in defaulting 
Respondent’s Answer for not being signed by the Administrator. Also, the 
Rules of Practice contain no provisions for a default (admission of facts) 
based on a failure to file a timely Answer by the Department. In addition, the 
Amended Petition related to alleged inconsistent post-hoc rationale by a 
Department attorney in a court proceeding, and it is improper to judge the 
Secretary’s rulemaking decision on post-hoc rationale. It was not error for the 
ALJ to fail to rule specifically on each of Petitioners’ proposed findings of 
fact. 


Greg Cooper, for Respondent. 

John H. Vetne, Peterborough, New Hampshire, for Petitioners. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


TABLE OF CONTENTS 


Preliminary Statement 


Secretary’s Decision: "Milk in the Southern Michigan Marketing Area" (54 
Fed. Reg. 26,768, 26,768-80 (1989)) 


Findings of Fact 
Conclusions 


I. Burden of Proof and Scope of Review 


II. The Act Limits the Scope of Inquiry in This Proceeding to the Matters 
Raised in the Petitions Filed by Petitioners, and Does Not Permit an 
Award of Monetary Damages 


A. The Act Limits the Scope of Inquiry in a § 8c(15)(A) Proceeding 
to the Matters Raised in the Petitions Filed by Petitioners ... 1512 





LANSING DAIRY, INC., et al. 1455 
50 Agric. Dec. 1453 


B. The Act Does Not Authorize the Award of Monetary Damages 1514 


III. |The Lawfulness of an Order or Provision Thereof or Regulation 
Issued Thereunder Must Be Determined Only Upon the Basis of 
the Evidence Before the Secretary in the Formal or Informal 
Rulemaking Records, and Not by Evidence Received at a § 
8c(15)(A) Proceeding 


The ALJ Erred Both in Relying Upon the Amended Petition 
(Containing Alleged Inconsistent Departmental Rationale for 

the Rulemaking Gleaned From a Related District Court Case 
Heard After the Final Decision in the Rulemaking) and in 
Defaulting Respondent’s Answer for Not Being Signed by the 
Administrator 


. The ALJ Erred in Defaulting Respondent’s Answer for Not Being 
Signed by the Administrator 


. The ALJ’s Reliance Upon the Amended Petition Was Error for the 
Reason, Inter Alia, That the Purported Facts Therein Occurred 
After the Rulemaking Record Was Closed 


V. The Secretary’s Rulemaking Amendments Were Statutorily-Authorized 
Location Adjustments Under 7 U.S.C. § 608c(5), and Were Not Price 
Changes Under 7 U.S.C. § 608c(18), as Erroneously Held by the 


There Is Substantial Record Evidence and a Rational Basis Both 
for the Revised Location Adjustment Zones and for the Mileage 
Location Adjustment Rate for Plants Outside the Zones .... 1549 


. There Is Substantial Record Evidence and a Rational Basis for 
the Revised Location Adjustment Zones Used in the 
Marketing Area 


. There Is Substantial Record Evidence and a Rational Basis for the 
Revised Mileage Location Adjustment Rate for Plants Outside the 
Marketing Area 





AGRICULTURAL MARKETING AGREEMENT ACT 


Appendix -- In re Borden, Inc., 46 Agric. Dec. 1315 (1987), aff'd, No. 
H-88-1863 (S.D. Tex. Feb. 13, 1990). 


Preliminary Statement 


This is a proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c(15)(A)). Petitioners 
are "handlers" of milk subject to Order No. 40, Milk in Southern Michigan 
Marketing Area (7 C.F.R. Part 1040). Petitioners instituted this action to 
challenge amendments to the Order which revised the location adjustment 
zones (7 C.F.R. § 1040.52(a)(1)) for the marketing area, and which increased 
to $.0225 per cwt. per 10 miles the location adjustment rate (7 C.F.R. § 
1040.52(a)(2)) for plants outside the zones (see 54 Fed. Reg. 26,768, 26,768-80 
(1989), infra). 

Section 8c(5)(A) of the Act authorizes the Secretary of Agriculture to 
classify milk in accordance with the form in which it is used by a milk handler 
(e.g., Class I milk is milk sold as fluid milk; Class II milk is milk sold as "soft" 
products, such as cottage cheese; and Class III milk is milk sold as "hard" 
products, such as butter), and to fix "minimum prices for each such use 
classification which all handlers shall pay . . . for milk purchased from 
producers" (7 U.S.C. § 608c(5)(A)). “Such prices shall be uniform as to all 
handlers, subject only to adjustments for . . . (3) the locations at which 
delivery of such milk ... is made to such handlers” (id.).' (Similar 
adjustments can be made to the uniform prices paid to producers (7 U.S.C. 
§ 608¢(5)(B)(ii)(c)). om ; 

That adjustment, called a "location adjustment," can be a negative 
adjustment to the Class price required to be paid by a handler, thereby 
reducing the handler’s cost. A negative location adjustment recognizes the 
lower value of milk delivered, e.g., to a handler’s supply plant located a 


"See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, § 
2.35 (1981 and 1989 Cum. Supp.); Brooks, The Pricing of Milk Under Federal Marketing Orders, 
26 Geo. Wash. L. Rev. 181 (1958). 
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considerable distance from the consumption center, where the handler must 
incur extra hauling costs in delivering milk to the consumption center. 

Conversely, a location adjustment can be a positive adjustment to the Class 
price required to be paid by a handler, thereby increasing the handler’s cost, 
in order to compensate producers for hauling costs incurred in delivering bulk 
milk to a handler’s distribution plant located a considerable distance from the 
production area. That is, producers delivering milk to such a distant handler 
receive extra compensation because they have provided an economic service 
of benefit to the distant handler. 

On July 12, 1990, Administrative Law Judge Paul Kane (ALJ) filed an 
Initial Decision and Order in which he held that the Secretary’s action in 
amending 7 C.F.R. § 1040.52(a)(1) and (2)) was not in accordance with law. 
The ALJ awarded monetary relief, with interest, by ordering that all monies 
collected as a result of these amendments be returned to petitioners, with 
interest. 

On August 29, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On January 10, 
1991, petitioners replied to respondent’s appeal and filed a cross-appeal. On 
February 5, 1991, respondent responded to the cross-appeal. (Intervenor 
Producers Equalization Committee (PEC) filed. a brief supporting 
respondent’s appeal on October 29, 1990.) The case was referred to the 


Judicial Officer for decision on February 6, 1991. 
Based upon a careful consideration of the entire record, I agree with 
respondent’s position on appeal that the Petition should be dismissed. 
Before setting forth Findings of Fact, the Secretary’s actual Order No. 40 
rulemaking decision is restated and the following brief background 
information is taken from Schepps ‘Dairy, Inc. v. Bergland, 628 F.2d 11, 13-16 
(1979) (footnotes omitted): 


I. HISTORICAL AND ADMINISTRATIVE BACKGROUND 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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A. Federal Milk-Marketing Orders 


For nearly a half-century, the Secretary of Agriculture has pursued 
a broad and vital role in the establishment of the prices that many 
handlers pay many producers of milk. The methodology of federal 
milk price-fixing has roots extending even deeper in our national 
economic history. As may readily be expected, a brief sketch of the 
genesis and evolution of federal milk-marketing orders will serve this 
appeal by placing the legal issues in proper social as well as regulatory 
perspective. 7/ 


As everybody knows, raw milk is a highly perishable commodity. 
Without refrigeration, it is storable for only very brief periods and 
transportable for only very short distances. In the early 1900’s, dairy 
farmers--"producers" 8/--usually were thus compelled to deal with the 
one or the very few local milk processors available, who accordingly 
exercised some degree of monopsony power. 9/ Moreover, the milk 
industry was characterized by seasonal overproduction; as the Supreme 
Court has explained, 


[iJn order to meet fluid demand which is relatively constant, 
sufficiently large herds must be maintained to supply winter 
needs. The result is oversupply in the more fruitful months. 
The historical tendency prior to regulation was for milk 
distributors, ‘handlers,’ to take advantage of this surplus to 
obtain bargains during glut periods. 10/ 


To correct this discrepancy in bargaining power, Congress enacted 
legislation enabling dairy farmers to form cooperatives to pool their 
milk and eliminate overproduction. 11/ These cooperatives established 
classified pricing schemes based on the use to be made of the milk. 
They priced milk destined for fluid consumption--class I milk--higher 
than milk slated for manufacture into dairy products such as cheese-- 
class II milk. Though a small part of the price differential might 
represent cost differences, the bulk was attributable simply to a desire 
to exploit the relatively inelastic demand for fluid milk without unduly 
inhibiting the demand for manufactured milk products. 12/ To spread 
the benefits of this pricing strategy among their members, cooperatives 
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would multiply class I prices by the amount of fluid milk sold, and class 
II prices by the amount of manufactured milk sold, and divide the sum 
of these products by the total quantity of milk sold to arrive at the 
"blend price" its members would receive for delivered milk. 13/ 


The profitability of this system encouraged dairy farmers to increase 
their output. It also invited farmers selling a higher percentage of their 
milk for fluid purposes than the cooperative generally to abandon the 
pooling arrangement and deal individually, and in this manner to 
realize more than the blend price. This in turn germinated disputes 
among cooperatives and handlers who dealt with free-lance farmers, 
and as a consequence, milk markets became highly unstable during the 
late 1920’s. 14/* During the Great Depression, demand for fluid milk 
fell, prices declined drastically and the entire cooperative system 
collapsed, to the farmers’ severe detriment. 15/ 


Congress reacted by passing the Agricultural Adjustment Act of 
1933, which established a licensing system designed to “reestablish 
prices to farmers at a level that will give agricultural commodities a 
purchasing power . . . equivalent to the purchasing power of 
agricultural commodities in the base period," which extended from 
August, 1909, to July, 1914. 16/ To supplement the provisions of that 


legislation, and to confine the Secretary of Agriculture’s authority 
within the constitutional limits that very recently had been driven home 
by the Supreme Court, 17/ Congress amended the Agricultural 
Adjustment Act in 1935. 18/ The 1935 amendments to Section 8(3) of 
the 1933 Act were basically carried over into Section 8c of the new 
Agricultural Marketing Agreement Act of 1937, 19/ which largely 
controls the instant dispute. 


The present statutory provisions can be seen as a shoring, with the 
power of the Federal Government, of the classified pricing scheme 
initiated by the cooperatives. Not all of the milk industry is federally 
regulated, however. 20/ Only if producers and handlers so agree, or 
if two-thirds of the producers or the producers of two-thirds of the 


5In Kessel, Economic Effects of Federal Regulation of Milk Markets, 10 J. Law & Econ. 51, 52 
(1967), reference is made to "milk strikes and the associated violence. . . .” 
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output in the area wish, are federal price controls imposed. 21/ In 
each regulated milk-marketing area, class I and II minimum prices are 
established. No maximum prices are set; producers are free to bargain 
with handlers for better deals. 22/ 


Producers are largely indifferent to whether their milk is used for 
class I or II purposes, for they receive a blend price. On the other 
hand, processors must pay at least the minimum class I and II prices. 
The variance among handlers in the percentages of milk assigned to 
fluid and manufacturing purposes means that a handler may pay more 
or less than the producer from whom he is purchasing receives. Any 
handler who uses more than the average percentage of class I milk 
must pay the difference over the blend price into a "producers- 
settlement fund," from which a handler who uses less than the average 
percentage of class I milk is compensated. 23/ 


Minimum class I prices, however, are not necessarily uniform across 
the entire area covered by a milk-marketing order. The requirement 
of uniform prices is statutorily subject to adjustments "which 
compensate or reward the producer for providing an economic service 
or benefit to the handler." 24/ Milk-producing regions covered by an 
order are often distant from consuming centers, and chief among the 
adjustments enumerated in the Act is one for “the locations at which 
delivery of . .. milk . . . is made to. . . handlers." 25/ The location 
adjustment honors the fact that a handler who receives milk near 
consuming centers has a more valuable commodity than a handler who 
takes in milk in an area further out where it is produced cheaply, but 
who must undertake the burden of transporting the processed product 
to consumer markets. 26/ 


Secretary’s Decision: "Milk in the Southern Michigan Marketing Area" 
(54 Fed. Reg. 26,768, 26,768-80 (1989)) 


The basis for petitioners’ action, of course, is the Secretary’s decision in 
the Southern Michigan Federal Milk Order; the lawfulness of which may be 
determined only upon the basis of evidence before the Secretary in that 
rulemaking record--and not upon evidence received at a § 8c(15)(A) 
proceeding. The Secretary’s decision, insofar as it relates to the location 
adjustments at issue here, is reprinted in its entirety below (without 
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indentations), with cut-in folios, that is, the original page numbers from the 
Federal Register are included in this text at the appropriate places, set off by 
brackets (see 54 Fed. Reg. 26,768, 26,768-80 (1989)), as follows: 

[26,768] 
Agricultural Marketing Service 


7 CFR Part 1040 
[Docket No. AO-225-A39; DA-88-047] 


Milk in the Southern Michigan Marketing Area; Decision on Proposed 
Amendments to Marketing Agreement and to Order 


AGENCY: Agricultural Marketing Service, USDA. 
ACTION: Proposed rule. 


SUMMARY: This decision changes the plant location adjustments to prices 
under the Southern Michigan order. The amendments were proposed by four 
dairy farmer cooperatives that supply about 87 percent of the market’s milk. 


The changes would replace the current seven pricing zones with just three 
zones (zero, minus five cents, and minus seven cents) and increase the rate of 
adjustment at plants outside the zones from one cent to 2.25 cents per 
hundredweight per 10 miles or fraction 


[26,769] 
thereof. The zone and location adjustments apply to Class I milk prices to 
handlers and to uniform prices to producers. 


Also, a larger direct-delivery differential payment of 10 cents per 
hundredweight would be required for milk delivered to pool plants in a three- 
county area (metropolitan Detroit). Currently, two rates are applicable in 
portions of two counties. 


Another change would use 0.115 rather than 0.113 as the factor that is 
multiplied times a specified butter price to determine the butterfat differential 
used for pricing milk under the order. 
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The amendments are based on industry proposals and a record of a public 
hearing held at Romulus, Michigan, on May 24, 1988. The amendments are 
necessary to reflect current marketing conditions and to maintain orderly 
marketing in the Southern Michigan marketing area. Cooperative associations 
will be polled to determine whether producers favor issuance of the amended 
order. 


FOR FURTHER INFORMATION CONTACT: Richard A. Glandt, Marketing 
Specialist, USDA/AMS/Dairy Division, Order Formulation Branch, Room 
2968, South Building, P.O. Box 96456, Washington, DC 20090-6456, (202) 447- 
4829. 


SUPPLEMENTARY INFORMATION: This administrative action is governed 
by the provisions of Sections 556 and 557 of Title 5 of the United States Code 
and, therefore, is excluded from the requirements of Executive Order 12291. 


The Regulatory Flexibility Act (5 U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the Agricultural Marketing Service has certified 
that this action will not have a significant economic impact on a substantial 
number of small entities. The amended order will promote more orderly 
marketing of milk by producers and regulated handlers. 


Prior documents in this proceeding; 


Notice of Hearing: Issued April 29, 1988; published May 4, 1988 (53 FR 
15851). 


Extension of Time for Filing Briefs: Issued July 19, 1988; published July 22, 
1988 (53 FR 27699). 


Recommended Decision: Issued February 21, 1989; published February 24, 
1989 (54 FR 7938). 


Correction to Recommended Decision: published March 10, 1989 (54 FR 
10214). 


Extension of Time for Filing Exceptions: Issued March 16, 1989; published 
March 21, 1989 (54 FR 11545). 
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Preliminary Statement 


A public hearing was held upon proposed amendments to the marketing 
agreement and the order regulating the handling of milk in the Southern 
Michigan marketing area. The hearing was held, pursuant to the provisions 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
601-674), and the applicable rules of practice (7 CFR Part 900), at Romulus, 
Michigan, on May 24, 1988. Notice of such hearing was issued on April 29, 
1988 and published May 4, 1988 (53 FR 15851). 


Upon the basis of the evidence introduced at the hearing and the record 
thereof, the Administrator, Agricultural Marketing Service, on February 21, 
1989, filed with the Hearing Clerk, United States Department of Agriculture, 
his recommended decision containing notice of the opportunity to file written 
exceptions thereto. 


The material issues, findings and conclusions, rulings, and general findings 
of the recommended decision are hereby approved and adopted and are set 
forth in full herein, subject to the following modifications: 


1. Under the heading "1. Changing the location adjustment and direct- 
delivery differential zones in the order.", seventeen new paragraphs are added 
after paragraph 74. 


2. Under the heading "2. The location adjustment rate applicable to 
plants located outside location adjustment zones.": 


a. Two new paragraphs are added after paragraph 32. 
b. Eight new paragraphs are added after paragraph 41. 
The material issues on the record of the hearing relate to: 


1. Changing the location adjustments and direct-delivery differential zones 
in the order. 


2. Changing the rate used to determine location adjustments at locations 
outside the zoned area. 
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3. Changing the factor used in the computation of the butterfat 
differential. 


Findings and Conclusions 


The following findings and conclusions on the material issues are based on 
evidence presented at the hearing and the record thereof: 


1. Changing the location adjustment and direct-delivery differential zones in 
the order. The order should be amended to provide a single direct-delivery 
zone and three zones for pricing milk at Class I and uniform prices. 


The Producers’ Equalization Committee (PEC) proposed changing the 
structure of the existing pricing zones and direct-delivery differential zones. 


The PEC is composed of four cooperative associations, namely, 
Independent Cooperative Milk Producers Association, Michigan Milk 
Producers Association (MMPA), National Farmers Organization, and 
Southern Milk Sales. Together, these four associations market approximately 
87 percent of the milk pooled on Order 40 and supply about 87 percent of the 
market’s fluid milk sales. 


The PEC proposed that the present seven zones, all in the lower portions 
of Michigan, be replaced with three zones. 


The lower portion of Michigan is currently divided into seven 
geographically specified zones consisting of bands of counties grouped 
essentially on the basis of distance from the heavily populated corridor which 
encompasses Detroit, Flint and Bay City. 


The above pricing structure has been in effect for the Southern Michigan 
market since September 1, 1977. The Class I price to handlers and the 
uniform price to producers is adjusted as follows: 


Zone Adjustment 


1 No adjustment. 
Minus 5 cents. 
3 Minus 7 cents. 
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Minus 9 cents. 

Minus 11 cents. 
Minus 14 cents. 
Minus 17 cents. 


The PEC proposed that the lower portion of Michigan be comprised of 
three zones, as follows: Zone 1, a large southeastern segment, would contain 
the counties of Clinton, Genesee, Gratiot, Hillsdale, Huron, Ingham, Jackson, 
Lapeer, Lenawee, Livingston, Macomb, Monroe, Oakland, Saginaw, Sanilac, 
St. Clair, Shiawassee, Tuscola, Washtenaw, Wayne, and Bay (except Gibson, 
Mount Forest, Pinconning, Garfield and Fraser townships) 


Zone 2, a large southwestern segment, would include Allegan, Barry, 
Berrien, Branch, Calhoun, Cass, Eaton, Ionia, Kalamazoo, Kent, Montcalm, 
Muskegon, Ottawa, St. Joseph, and Van Buren Counties; and 


Zone 3, north of Zones 1 and 2, would be comprised of Bay County (all 
townships excluded from Zone 1), and the counties of Alcona, Alpena, 
Antrim, Arenac, Benzie, Charlevoix, Cheboygan, Clare, Crawford, Emmet, 
Gladwin, Grand Traverse, Isabella, losco, Kalkaska, Lake, Leelanau, Manistee, 
Mason, Missaukee, Mecosta, Midland, Montmorency, Newaygo, Oceana, 
Ogemaw, Osceola, Oscoda, Otsego, Presque Isle, Roscommon and Wexford. 


|26,770] 
The Class I prices to handlers and the uniform price to producers would be 
adjusted as follows: 


Zone Adjustment 


1 No adjustment. 
2 Minus 5 cents. 
3 Minus 7 cents. 


The PEC also proposed expanding the area in which the direct-delivery 
differential is applicable from two counties (Wayne and Oakland Counties) to 
include Macomb County. The rate of the direct-delivery differential would be 
10 cents in all three counties. At the present time, a 10-cent rate applies to 
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milk received at pool plants in Wayne County and parts of Oakland County. 
A 4-cent rate presently applies to most of Oakland County. 


Also proposed by the PEC was a proposal to increase the location 
adjustment rate from one cent to 2.25 cents applicable at plants located 
outside the marketing area. Both the direct-delivery differential and the 
location adjustment rate applicable to distant plants will be discussed following 
a discussion dealing with the restructure of the present location adjustment 
zones. 


A witness for the PEC testified that the proposed changes to the pricing 
structure of the Southern Michigan order are necessary because of the 
substantial changes that have occurred in the past decade. He said that a 21- 
cent difference (17 cents for Zone 7 plus a 4-cent direct-delivery differential) 
was created in September 1977 to facilitate the movement of milk from 
western Michigan to southeast Michigan. Also a 27-cent difference was 
created at that time (17 cents for Zone 7 plus a 10-cent direct-delivery 
differential) to move milk from northern Michigan to southeast Michigan. In 
1977, he said, these differences in prices fairly reflected the cost of 
transporting milk to a market (Detroit metropolitan area) that was considered 
to be a deficit production area. 


The PEC spokesman said that packaged milk sales by handlers located in 


the proposed Zone 1 (21 counties) was approximately 156.0 million pounds 
and that milk production for this same area was about 160 million pounds. 
He said that handlers also require milk for non-fluid milk products such as 
cottage cheese and yogurt. This 21-county area in 1977, he said, included four 
supply plants at Adrian, Ovid, Chesaning and Sebewaing, Michigan, which 
processed reserve milk supplies for Class III products. 


The witness for the PEC said that the period from 1977 to 1987 can be 
described as a period of deteriorating packaged fluid milk sales by Order 40 
pool plants. Fluid milk sales for this period, he said, decreased from 
approximately 2.218 billion pounds per year to 1.976 billion pounds or a 
decrease of 242 million pounds. 


Proponent’s spokesman testified that this decline in sales can be attributed 
to a depressed economy, declining population, and declining per capita 
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consumption. Local plants today, he said, are not distributing fluid milk 
products into as many distant markets as in the past. 


The witness for the PEC said that the distribution of fluid milk sales within 
Southern Michigan has also changed. Exhibit No. 9, for example, shows that 
in 1977, plants located in the two counties where the direct-delivery 
differential applies, accounted for 57 percent of Order 40’s sales. Plants 
located within the present base zone and the minus 5-cent zone accounted for 
25 percent of the total sales and the balance of sales (18 percent) were by 
plants in the minus 9-cent, minus 11-cent and beyond zones. By December 
1987, he said, for these same zones, the percentages were 41, 27 and 32, 
respectively. 


Proponent’s witness testified that during this 10-year period, annual sales 
volume in the area now comprising the plus 10-cent direct-delivery differential 
declined by 445 million pounds whereas sales in the minus 9-cent and beyond 
zones increased by 217 million pounds resulting in a net loss of 242 million 
pounds of fluid milk sales for the entire market. He said that this 
redistribution of the local market’s fluid milk sales represents a reversal of the 
previous trend in sales. Less packaged milk is being supplied to other in-state 
markets by Detroit metropolitan handlers, via distributors, and more of the 
packaged sales in the Detroit metropolitan area is being supplied by plants 


located outside the plus 10-cent direct-delivery differential area. The closing 
of two large distributing plants during the last 10 years, he said, has also 
contributed to the reduced fluid milk sales by plants located in the plus 10- 
cent direct-delivery differential area. 


The PEC witness testified that milk production for the entire Southern 
Michigan market and by county has also changed during the last 10 years. He 
said that Exhibit 15 shows that for December 1987, milk production in the 
proposed Zone 1 area was within one percent of the production level of 
December 1977 and that in the proposed minus 5- and minus 7-cent zones, 
production had increased 14 percent when compared to 1977. He indicated 
that although milk production has remained fairly constant in the counties 
proposed for Zone 1, the monthly fluid milk needs of this area have decreased 
by almost 39 million pounds since 1977. 


The spokesman for the PEC testified that more of the milk production in 
the proposed Zone 1 area is available to supply the fluid market today than 
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there was in 1977. In his view, this is because of the closing of two 
manufacturing plants located in Sebewaing and Chesaning, Michigan. These 
two facilities, he said, acquired the majority of their milk supply from farms 
located in the central zone. His belief is that the central zone should no 
longer be considered a deficit production area and therefore, the spread in 
prices paid to producers located in different areas of the market should be 
reduced. 


The PEC witness indicated that changes in the location adjustment rates 
should also be made to more properly align Class I prices between adjoining 
markets. Furthermore, it is his belief that prices within the market should be 
aligned to ensure comparable pricing treatment for plants which are similarly 
located but regulated by another Federal order. 


The spokesman for the PEC expressed the view that because of the daily 
and monthly fluctuation in sales, it is necessary to design location adjustments 
so that the seasonal and operating reserves of the fluid market can be handled 
in an efficient manner with the least cost to those producers who are 
balancing the market. 


The PEC witness indicated that the location adjustment rate for the 
proposed Zone 2 of minus 5 cents results in a Class I differential of $1.70 that 
applies to regulated handlers in the northern zone of the Indiana market 
(Order 49). He said that a minus 5-cent location adjustment also more 
closely aligns the producer uniform prices for Orders 40 and 49 in southwest 
Michigan. A minus 7-cent location adjustment in Zone 3, he said, recognizes 
the fact that the plants are located further from the major consumption areas 
of Lansing, Flint, and Bay City-Saginaw. 


The PEC proposal, in the witness’ view, would expand the central zone to 
include the cities of Lansing and Jackson in order to recognize the overlapping 
of route distribution and the competition for fluid milk sales among plants 
located in Lansing and Jackson with other plants presently included in the 
central zone. In his view, a zero location adjustment for Lansing and Jackson 
better aligns the Class I price among the competing handlers in the local 
markets and also 
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[26,771] 
better aligns the Order 40 Class I differential at these locations with the Order 
33 (Ohio Valley) Class I differential of $1.80 for northwest Ohio. 


The witness for the PEC testified that, in his opinion, the proposed 
reduction in the location adjustment rates for the more distant zones 
acknowledges that there is an increasing demand for milk by processing plants 
located in those areas which were previously considered secondary markets. 


The PEC, he said, believes that these location adjustment rates should be 
designed so that producer supplies will move to plants when needed in the 
most efficient way. The proposed minus 5-cent location adjustment rate for 
Zone 2 will provide better inter-market price alignment. Furthermore, the 
witness said, the historical price relationship between Order 40 and 
surrounding markets was altered when the Class I differentials were changed 
pursuant to the Food Security Act of 1985. The PEC proposal, in his view, 
will result in more equity among fluid milk plants. 


On cross-examination the PEC witness stated that this organization is not 
saying that the cost of transportation is any cheaper today than it was in 1977. 
He said that milk is not being moved into the central zone on a routine basis 
from outside this zone. The plants located in the minus 7-cent zone, he said, 
would have a fairly local procurement area and they do not utilize all the milk 
produced in the counties that would make up the minus 7-cent zone. 
Furthermore, he said, some of the milk produced in this area will move either 
to a fluid milk plant in the central zone or to the minus 5-cent zone or it may 
move to the MMPA balancing plant at Ovid, Michigan. 


The PEC witness on cross-examination testified that the population west 
of Lansing has grown whereas the population in the Detroit metropolitan area 
as well as in Flint, Bay City-Saginaw has declined because of their reduced 
employment associated with the auto industry. | 


On cross-examination, the spokesman for the PEC indicated that a 
manufacturing plant under construction at Allendale (Ottawa County) that will 
be supplied by MMPA, would become operational late in 1989. He said that 
MMPA will still have a commitment to supply the local fluid milk plants. 
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The PEC proposal was supported at the hearing by a witness for the 
Borden Company that operates a fluid milk plant located at Madison Heights, 
Michigan. This witness said that the proposal would not affect their costs and 
that none of their competitors would have their costs lowered. 


A witness for Kraft, Inc. (Kraft), testified in opposition to the proposal. 
He said that Kraft operates supply plants at Pinconning and Clare, Michigan. 
The Clare plant, he said, now is subject to a minus 11-cent location 
adjustment and the Pinconning plant currently is subject to a minus 7-cent 
location adjustment. 


The Kraft witness said that the two supply plants qualify as fully regulated 
supply plants because of the unit system of pooling administered by MMPA. 
The Pinconning plant, he said, receives milk from nonmember producers, one- 
third of whom are located in Huron, Tuscola and Sanilac Counties, Michigan, 
and the remaining two-thirds of the producers are located in counties north 
of Pinconning. He said the milk supply for the Clare plant comes from the 
central part of the state from Traverse City to Lansing. 


Kraft’s witness expressed the view that the current pricing structure of 
Order 40 reflects the sound principles applied throughout the milk order 
system such as: (1) the location price for milk should be reduced in direct 
proportion to the distance from the primary market, (2) the price of milk in 
major milk production areas should be lower than the price in principal 
consuming areas and, (3) similar prices should apply to similarly situated 
handlers. 


The witness for Kraft testified that the proposal as it relates to their 
Pinconning plant would put their plant at a competitive disadvantage. This, 
he says, is because the producer pay price in Sanilac County would increase 
by 7 cents in a county where a competing supply plant is located at Marlette 
that would have a zero location adjustment. 


Kraft’s witness said that the proposal would do nothing to encourage the 
movement of milk from Sanilac or Huron Counties to the metropolitan 
Detroit area. He said that the proposal would discourage such shipments 
since the price difference between the "thumb" area and the Detroit 
metropolitan area would be reduced from 17 cents (10 cent direct-delivery 
differential plus 7 cents) to 10 cents. 
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The Kraft witness testified that the proposal would eliminate the incentive 
to move milk from the "thumb" area to distributing plants located at Port 
Huron, Flint, Saginaw and Bay City. This, he says, is because a zero price 
difference is proposed between the production area and these plants in 
contrast to a 7-cent incentive that now exists. 


Kraft’s witness said that the proposal would provide the MMPA butter- 
powder plant at Ovid, Michigan, with an ability (7 cents) to attract milk 
supplies located in the "thumb" area away from Kraft’s Pinconning plant. He 
said that the proposal will make Kraft the only purchaser of milk in the 
"thumb" area with a minus location adjustment and that this additional 
expense of 7 cents will cost Kraft approximately $33,000 per year. 


The witness for Kraft expressed the view that the proposal will be 
disruptive in the western part of the State between manufacturing plants. He 
said that in Ottawa County the blend price would increase 6 cents (minus 11 
to minus 5 cents) and the impact will apply to a cheese plant being: built by 
Leprino Foods, (Leprino) at Allendale, Michigan (Ottawa County). The plant 
when completed, he said, will have a capacity to manufacture two- to two-and- 
a-half million pounds of milk per day and that this price increase of 6 cents 
on this volume of milk will reduce the pool about $500,000 per year. 
Furthermore, he said, the blend price at Allendale would be 2 cents higher 
than the blend price at Clare. At the present time, he said, the two locations 
are priced the same. He said that the two cents on the expected volume at 
Allendale would result in a $144,000 procurement advantage per year to 
Leprino. 


Kraft’s witness said that the proposal is contrary to the historical policy 
and recent decisions by the Secretary. In his view, the proposal does less to 
reflect the cost of transporting milk from the production areas to the 
consuming areas than do the current provisions of the order. He said that the 
Secretary should be consistent and not adopt the proposal because it would 
increase prices in the State’s major production areas in order to provide a 
competitive advantage for one manufacturing plant. 


At the hearing and in their brief, Lansing Dairy, located at Lansing, 
Michigan, opposed the PEC proposal. Their spokesman said that 
transportation costs have gone up in the six counties surrounding Detroit. He 
said that the proposal would cost their plant about half a cent per gallon and, 
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on their volume of sales, about $1,500-$1,600 per week. He said that the 
proposal will help MMPA’s relationship with the Leprino cheese plant at 
Remus, Michigan, and with the Leprino plant under construction at Allendale. 


Frigo Cheese Corporation (Frigo) opposed the proposal. The Frigo 
witness testified that Frigo operates three supply plants pooled on Order 40 
that are located at Carney, Michigan, and at Lena and Wyocena, Wisconsin. 
He said that Frigo has been associated with Order 40 for over 18 years 
through the 


[26,772] 
unit pooling provisions administered by Dean Foods Company (Dean). The 
witness said that the PEC proposal would be disruptive to producers located 
in the Upper Peninsula and, therefore, Frigo was proposing a modification to 
the proposals. 


The spokesman for Frigo proposed adding to the PEC proposals two more 
zones applicable to the Upper Peninsula with fixed location adjustments. He 
would add a Zone 4 with a minus 20-cent location adjustment and a Zone 5 
with a minus 40-cent location adjustment. He said that Zone 4 would include 
the area outside of the marketing area but located in the Upper Peninsula 
that contains the counties of Alger, Baraga, Chippewa, Houghton, Keweenaw, 
Luce, Mackinac, Marquette and Schoolcraft. Zone 5, he said, would include 
the area outside the marketing area but located in the Upper Peninsula and 
would include the counties of Delta, Dickinson, Gogebic, Iron, Menominee 
and Ontonagon. Although offered as a modification of proposal No. 1, this 
proposal must be considered as more directly related to the PEC proposal to 
change the rate for computing location adjustments at plants outside the 
specified zones. 


As indicated previously, the PEC proposed adding Macomb County to the 
area now subject to the direct-delivery differential. The proposed direct- 
delivery differential rate would be 10 cents and would apply to all of Wayne, 
Oakland and Macomb Counties. 


The PEC witness testified that the proposal would increase the cost to one 
fluid milk plant located in Novi Township of Oakland County. He said that 
approximately 20 miles separates the Novi plant that is subject to a plus 4-cent 
direct-delivery differential from three large fluid milk plants located in the 
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plus 10-cent area and that this minor difference in distance does not justify a 
6-cent difference in the location value of producer milk. 


The spokesman for the PEC said that the plus 10-cent direct-delivery 
differential is needed to induce needed milk deliveries to the present plants 
or any future plant that may be built in this three-county area. This 
expansion, he says, parallels the extension of the residential Detroit 
metropolitan area since the order was amended in 1977. 


Proponent’s witness testified that rapid urban development in Oakland and 
Macomb Counties has virtually eliminated milk production in these counties. 
He noted that within a 60-mile radius of the Detroit area, in the counties 
adjacent to the tri-county area, milk production in December 1977 was 40 
million pounds and that by December 1987 milk production within the same 
radius had decreased to about 35 million pounds. 


The PEC witness expressed the view that the direct-delivery differentials 
for this market have, over time, helped to provide milk supplies for milk 
plants located in the Detroit metropolitan area. He said that the additional 
10 cents still fairly reflects the additional hauling cost paid on the majority of 
the milk moving to the Detroit area versus the cost of moving milk to other 
local markets in the central zone. 


The changes in the plant location adjustment zones proposed by the PEC 
should be adopted. These changes will produce a flatter Class I and uniform 
price structure within the marketing area that will better reflect the nced to 
move less milk under current market conditions. Instead of two direct- 
delivery zones (plus four cents and plus ten cents) and seven location 
adjustment zones (ranging from no adjustment to a minus 17 cents 
adjustment), there should be one direct-delivery zone (plus ten cents) and 
three location adjustment zones (ranging from zero to minus seven cents). 


The current zone pricing structure has been in place since 1977. Since 
then, numerous changes have occurred in the market that warrant fewer zones 
and less incentive to move milk toward the Detroit metropolitan area from the 
outlying production arcas. These changes include population shifts, plant 
closings, and increased milk production. 
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The metropolitan Detroit area (principally Macomb, Oakland and Wayne 
Counties) is still the market’s largest single population center. However, 
population in Wayne County declined more than 12 percent (300,000) from 
July 1976 to July 1986. 


’ Official notice is taken of the following sources of population data: 


Press Release, CB 87-116, released July 24, 1987, by the Bureau of the 
Census, United States Department of Commerce. 


Estimates of the Population of Michigan Counties and Metropolitan areas: 
July 1, 1976 (Revised) and 1977 (Provisional), Current Population Reports, 
Series P-26, No. 77-22, Issued September 1978 by the Bureau of the Census, 
United States Department of Commerce. 


Provisional Estimates of the Population of Counties: July 1, 1986, Current 
Population Reports, Series P-26, No. 86-A, Issued August 1987 by the Bureau 
of the Census, United States Department of Commerce. 


Although the population in Oakland and Macomb Counties increased during 
this period, the three-county area combined had 5.5 percent fewer inhabitants 
as of July 1986 than there were in July 1976. These three counties, which 
make up the proposed direct-delivery differential zone, contained 46.8 percent 
of the marketing area population in July 1976, but only 44.0 percent in July 
1986. The net decline for the three counties combined was more than 225,000 
persons. 


Data in exhibits show that annual Class I packaged milk dispositions from 
plants located in the direct-delivery differential zone (Wayne and Oakland 
Counties -- there are no milk plants in Macomb County) declined by 35.5 
percent, from 1.255 billion pounds in 1977 to 810.3 million pounds in 1987. 
The difference, 455.2 million pounds, represents the annual average milk 
production of nearly 500 Michigan dairy farms in 1987, based on daily 
deliveries per farm of 2,500 pounds of milk. This number simply serves to 
emphasize how much less Class I milk is currently used by plants in this zone 
than was needed ten years ago. 
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Milk production in the direct-delivery differential zone dropped by over 44 
percent (from 4.8 million to 2.6 million pounds) between December 1977 and 
December 1987. However, within this zone, two large distributing plants have 
closed. To the extent that there is a need for milk at plants in the direct- 
delivery differential zone, the 10-cent differential, which is paid directly to 

‘ producers and therefore is not pooled, is viewed by the supplying cooperatives 
as adequate to cover the additional cost of delivering milk to plants located 
in the three-county area. No one opposed expanding the direct-delivery 
differential zone to include all three counties and fixing a uniform rate of 10- 
cents per hundredweight for the direct-delivery differential. The direct- 
delivery differential has no impact on the pooled value of milk and thus no 
impact on the uniform price. 


The balance of the proposed "zero" zone consists of all or a portion of 18 
counties, covering approximately the southeastern one-third of the lower 
portion of the State of Michigan. In this larger area, population increased 
slightly (2.2 percent) between 1976 and 1986, while milk production increased 
0.8 percent (1.26 million pounds) over the same period of time. This zone 
includes several population centers, including Flint, Lansing, Saginaw and Bay 
City, all of which are Metropolitan Statistical Areas (MSA’s) as defined by the 
Bureau of the Census. Two of these MSA’s, Flint and Lansing, experienced 
population declines from 1976 to 1986, while the Saginaw and Bay City area 
population increased by over 16 percent, or more than 57,000 persons. 


The population of the entire zero zone (which includes the direct-delivery 
differential zone) overall dropped by 


{26,773} 
2.75 percent (175,200) from 1976 to 1986. Three supply plants and four 
distributing plants (including the two mentioned earlier in the direct-delivery 
differential zone) have closed in the zero zone since 1977. Slightly more than 
70 percent of the market’s population resides in these 21 counties. Plants 
located in this zone received two-thirds of the market’s producer milk in 
December 1987 and accounted for 68 percent of the market’s Class I milk. 


Milk produced in the 21-county zero zone and pooled during December 
1987 amounted to 158.9 million pounds. Class I sales by plants located in 
these counties totaled 119.7 million pounds for the same month. Thus, Class 
I use amounted to about 75 percent of the milk that was produced in these 
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counties. Overall, it appears that there is a good balance between production 
and Class I use in this area. Nevertheless, there may be some need to attract 
limited amounts of additional milk to plants in this zone from other zones. 
To this extent the proposed five cents Class I price difference between Zones 
1 and 2, and the seven cents difference between Zones 1 and 3, should be 
adequate to attract such supplies. 


Zone 2, the minus five cents zone, had 21 percent of the marketing area 
population in July 1986, an increase of 8.5 percent (146,400) from 10 years 
earlier. Milk production in this area in December 1987 was up about four 
percent from 10 years earlier. December 1987 pooled milk produced in 
counties in this zone totaled 102 million pounds, while plants in the zone had 
Class I uses of about 35 million pounds. Thus, there appears to be plenty of 
milk to serve this area. The two-cent Class I price difference between Zones 
2 and 3 would cover only movements of milk from a short distance into Zone 


3. 


There are four MSA’s in Zone 2. They include Battle Creek, Grand 
Rapids, Kalamazoo, and Muskegon. Of these, only the Grand Rapids MSA 
experienced growth from 1976 to 1986. The others declined from 0.1 percent 
(Muskegon) to 25 percent (Battle Creek). Many of the counties in this 
proposed zone currently are in a minus nine-cent or minus 11-cent zone. 
Such lower prices may encourage milk to move to higher-priced areas where 
it is not now needed. 


Another consideration of the proposed five-cent lower Class I price in this 
zone is that it will improve price alignment with the northern tier of counties 
in the Indiana Federal milk order. The Class I price differential in the no- 
adjustment zone of the Indiana order is $2.00 per hundredweight. However, 
the four Michigan counties that are in the Indiana Federal order marketing 
area, along with other counties in northern Indiana, are in a minus 30-cent 
location adjustment zone. Under the current Southern Michigan order, the 
zero adjustment Class I differential is $1.75 per hundredweight, with location 
adjustments of minus nine cents and minus 11 cents applicable to plants in 
Michigan counties along the Michigan-Indiana border. This arrangement 
results in misalignment of Class I prices between the two orders. Thus, a 
minus five-cent zone in southwestern Michigan will provide Class I price 
alignment in the four Michigan counties that are part of the Indiana 
marketing area. 
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The third zone proposed, with a minus seven-cent adjustment, is much 
more a rural area than are the other two zones. On a percentage basis, the 
population increase in this zone was the largest, showing an 11 percent 
(75,000) gain from 1976 to 1986. However, the 1986 population of this zone 
is the smallest, comprising only 8.4 percent of the marketing area’s total 
population. This zone also appears to be self-sufficient with respect to milk 
supply and demand. In December 1987, pooled milk produced in this zone 
amounted to 86.7 million pounds. Class I use by plants in this zone and 
outside the marketing area amounted to 20.4 million pounds. 


The counties that comprise this minus seven-cent zone currently are in one 
of five different zones ranging from minus seven cents to minus 17 cents. 
Only two distributing plants are located in this zone, one at Cheboygan, which 
is near the northern tip of the lower peninsula, and one at Evart, which is 
more nearly in the center of the lower peninsula. Currently, the Cheboygan 
plant is in the minus 17-cent zone, while the Evart plant is in the minus 11- 
cent zone. 


The record does not reveal the sizes of the two distributing plants in the 
proposed Zone 3, but an exhibit requested by Kraft, Inc., and prepared by the 
market administrator indicates that total Class I use by Southern Michigan 
handlers in all the territory outside proposéd Zones 1 and 2 amounted to 20.5 
million pounds in December 1987. Thus it is safe to assume that each of the 
two plants in Zone 3 had less Class I milk than the 20.5 million pounds. It is 
noted that in December 1987, pooled milk production in the Michigan 
Counties of Newaygo, Mecosta, Isabella, Gladwin, Clare, Osceola, and 
Missaukee totaled more than 50 million pounds. Since the plant at Evart is 
in Osceola County, and the counties just noted are either adjacent to it or 
nearby, there seems to be no need for a higher price at Evart to attract milk 
from the Cheboygan area. 


The justification for fewer pricing zones is further reinforced by looking at 
the marketing situation overall. From 1976 to 1986, the population of the 
lower peninsula grew by only .5 percent, or about 46,000 persons. While the 
population remained static in size, major changes were going on as population 
shifts occurred. Some of these have already been noted. At the same time, 
total Class I packaged milk sales by Southern Michigan order pool handlers 
actually declined, from about 2,218 million pounds in 1977 to 1,976 million 
pounds in 1987, a 10.9 percent drop. However, milk production pooled under 
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the order increased by nearly 10.5 percent over the same period. Thus, the 
percent of available milk used for Class I purposes declined from 53.9 percent 
in 1977 to 43.4 percent in 1987. 


Moreover, Class I sales from plants in the Detroit metropolitan area have 
declined while sales from plants in more outlying areas have increased. These 
changes call for eliminating some of the highly structured zone pricing that 
has been operational since 1977. It is no longer needed. 


The opposition by Kraft, Inc. and Lansing Dairy, Inc. has been noted. 
Lansing Dairy objected because its costs would be increased due to the higher 
applicable Class I price, which would have a negative economic impact on 
their operation. Lansing also expressed a view that it was indirectly being 
asked to subsidize the economic relationship between the cooperative and the 
Leprino Cheese operations. 


Under the changed zone structure, Lansing Dairy will be affected two 
ways. First, the Class I price under the order at Lansing will be five cents 
higher than it now is. However, Lansing Dairy is one of four distributing 
plants in what is now a minus five-cent zone that will be in the new zero zone. 
Two of the other plants are in Lansing and one is in Jackson. Thus, plants in 
the same general area will be treated alike and pricing equity among these 
competing handlers will continue. 


Second, Lansing Dairy’s witness indicated that the handler procures some 
milk from independent producers north of Lansing, as far away as McBain in 
Missaukee County. Currently, the zone price difference between McBain and 
Lansing is six cents. Under the new structure, it will be seven cents. Thus, 
there will be greater recovery of hauling costs under the order for the 
handler’s independent producers. This may work to the handler’s advantage 
in procuring milk supplies. 


Two proprietary handler supply plants would be similarly affected by the 


[26,774] 
changes. The Kraft plant at Clare, which is now in a minus 11-cent zone, 
would be in a minus seven-cent zone. Diehl, Inc., which operates a supply 
plant in Charlotte, Michigan (Eaton County), now is in a minus seven-cent 
zone, but will be in a minus five-cent zone. Aside from MMPA’s plant in 
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Adrian, the only other supply plant in lower Michigan that will not have a 
higher blend price at its location is the Kraft plant at Pinconning, Michigan, 
which is now and will continue to be in a minus seven-cent zone. 


Kraft objected to higher blend prices at the MMPA plant at Ovid and the 
NFO plant at Marlette since its Pinconning plant competes for part of its milk 
supplies in a common production area. All three plants are now in the same 
pricing zone. Kraft’s principal objection is that it believes it will have to pay 
its producers the higher blend price that would be applicable at the Marlette 
plant in order to compete with NFO for milk supplies. Kraft contends that 
it would have to absorb the price difference of 7 cents per hundredweight, 
which would amount to about $33,000 per year. If it does not do this, Kraft 
implies its producers will look for another buyer. 


Kraft further argues (in its brief) that in 1977 it proposed higher prices at 
a manufacturing plant in Saginaw County and for the Kraft plant in 
Pinconning for essentially the same reasons that PEC now proposes higher 
prices at the Marlette and Ovid plants. However, Kraft’s proposal was denied. 
The Kraft brief argues that a higher price (at any plant) cannot now be 
adopted for the same area without the expression of a reversal of past policy. 
Kraft, in its brief, asked that Official Notice be taken of the Deputy Assistant 
Secretary’s Interim Final Decision, Docket No. AO-361-A24 et al., published 


in the Federal Register on July 8, 1986 (51 FR 24677). The requested 
document involved the issue of appropriate location adjustments in several 
orders, including Indiana, but not the Southern Michigan order. However, 
since the request does not indicate how Official Notice of that document 
would be useful in this proceeding, the request is denied. 


In opposing Class I price increases in southwestern Michigan, Kraft points 
to the fact that the Class I differential at a Kalamazoo County distributing 
plant under the Indiana order would be $1.66. Kraft maintains that PEC’s 
proposals do not, as PEC claims, improve price alignment between the 
Southern Michigan and Indiana orders. Kraft’s brief also maintains that the 
PEC’s proposed increase in the blend prices in southwestern Michigan will 
tend to encourage milk supplies to remain at manufacturing plants such as the 
MMPA plant under construction at Allendale (Ottawa County), rather than 
being delivered to deficit Class I markets. Kraft claims that MMPA 
admittedly plans to serve the Allendale plant with milk now sold to out-of- 
area customers. 
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Kraft’s point about alignment of prices between the Southern Michigan 
and Indiana orders in Kalamazoo County, Michigan, is correct. However, four 
Michigan counties (Berrien, Cass, St. Joséph, and Branch) and 14 northern 
Indiana counties are in the minus 30-cent zone of the Indiana order. At plant 
locations in the four Michigan counties in this pricing zone of the Indiana 
order, Class I prices would be aligned under PEC’s proposal. Kraft’s claim 
that the PEC proposals diminish price alignment is correct at some locations 
while the PEC’s claim that their proposals improve price alignment with 
Indiana is true at other locations. 


Kraft expressed a view that higher Class I prices at plant locations in the 
proposed base zone and the minus five-cent zone are not needed because the 
plants are located in major milk producing areas where milk production is 
more than ample. Kraft holds that such increases will send a signal to 
producers to increase production. Instead, Kraft’s brief suggests that the base 
zone (no adjustment) price could be lowered since the PEC maintains that 
there is now less need than there was in prior years to attract milk to Zone 
1. However, there were no proposals submitted nor any testimony offered in 
support of any lowering of the Class I price. Moreover, the price changes are 
not of sufficient magnitude to have any measurable production response. 


With regard to Kraft’s concern that the PEC proposal would not result in 
a higher blend price at its Pinconning plant, the PEC witness indicated that 
the majority of the "thumb" milk supply is delivered to fluid milk plants in 
Flint, Port Huron, and Detroit. This certainly indicates that milk from the 
"thumb" area moves southward and therefore the zero adjustment zone should 
include the "thumb" counties. On the other hand, the record fails to establish 
that the Pinconning plant of Kraft has a particular association with the 
proposed new Zone 1 or that it now serves as a balancing plant for other 
plants that would be in the proposed new "no-adjustment" zone. While it is 
true that the plants at Ovid (MMPA), Marlette (NFO) and Pinconning (Kraft) 
have been in the same zone since at least 1977, there is no basis in the record 
to conclude that Pinconning should be included in the new no-adjustment 
zone along with the other two plants at Ovid and Marlette. 


It also should be noted that Kraft’s plant at Clare will be in the same 
pricing zone as MMPA’s plant at Remus. Currently, the Remus plant is in 
the minus 9-cent zone while the Clare plant is in the minus 11-cent zone. In 
this case, Kraft’s ability to compete for milk supplies should be improved. 
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Finally, the change from seven pricing zones to three pricing zones is not 
tied to the cost of moving milk. Transportation costs were the main 
consideration when the current zone structure was adopted in 1977. Given the 
changes that have occurred since then, the new pricing structure will reflect 
three basically self-sufficient pricing zones with recognition that some limited 
movements of milk between zones may be needed. Also, these changed zones 
allow the cooperatives that operate market-balancing manufacturing facilities 
an opportunity to operate those plants without being unduly influenced by 
differences in location adjustments. 


Exceptions to the recommended decision on this issue were filed by Kraft 
and Lansing Dairy. Kraft also asked that the hearing be reopened because of 
the closing of the Kraft plant at Clare, Michigan, and because of what they 
perceive as a change in the Department’s policy on Class I pricing subsequent 
to the close of the hearing. 


Kraft in its exceptions, has characterized the Secretary’s decision to reduce 
the minus location adjustments in several zones as raising the minimum Class 
I price. Kraft cites the statutory language of Section 8c(18) of the Agricultural 
Marketing Agreement Act of 1937 (Act). In Kraft’s view, the Act permits the 
Secretary to raise milk prices in a market or at a location when the current 
price is inadequate to attract "a sufficient quantity of pure and wholesome 


milk" to meet fluid needs. Section 8c(18), in their view, does not permit a 
minimum price increase where uncontroverted evidence establishes, and the 
Secretary finds, that the current supply is more than adequate to meet fluid 
needs. 


The Class I differential, which is established at the base or "zero" zone, is 
$1.75, and would not be changed. Section 8c(18) is the authority for the 
Secretary to change the Class I differential if supply and demand warrants a 
change in order to increase or decrease milk production. The authority for 
the Secretary to provide for pricing zones (location adjustments) in an order 
is found in Section 8c(5)(A) of 


[26,775] 
the Act. What this decision does is to reduce location adjustments at various 
locations inside the lower portion of Michigan, but outside the Detroit area. 
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Kraft, in support of its Motion to Reopen the Hearing, refers to three 
letters from the Administrator of the Agricultural Marketing Service to: (1) 
Kraft, dated June 7, 1988, (2) Friendship Dairies, Inc., dated June 7, 1988, and 
(3) Dean Foods, dated March 22, 1989. In Kraft’s view, the denial of 
proposals by these three organizations (markets other than Southern 
Michigan) is inconsistent with our rationale in the Southern Michigan 
decision. 


The letter to Kraft was a denial of their proposal to increase the Class I 
differential 15 cents in the New York-New Jersey market because of the 
supply-demand pricing standard contained in Section 8c(18) of the Act. 


The letter to Friendship Dairies, Inc. denied two proposals that would have 
increased the Class I differential in the New York-New Jersey market. Again 
this denial was based on the supply-demand pricing standards contained in 
Section 8c(18) of the Act. 


The letter to Dean denied proposals that would have decreased the Class 
I differential seven cents in the Rio Grande Valley order and would have 
changed the location adjustment applicable to plants located in southeastern 
New Mexico from a minus 15 cents to a plus 21 cents for a net increase of 29 
cents at Clovis, New Mexico. This request was prompted by Dean and several 
other handlers to lessen perceived interhandler inequities in the costs of raw 
milk that resulted from a 96-cent increase in the Class I differential under the 
Texas order and no change in the Rio Grande Valley Class I differential as 
mandated by the Food Security Act of 1985. 


The Dean proposals were denied because they were inconsistent with the 
purpose of location adjustments since the proposals would have increased the 
price of milk in an area of surplus production and decreased the price of milk 
in an area that is slightly deficit in terms of local supplies. 


The factual situation in the southwestern United States in March 1989, in 
terms of supply-demand for milk, was entirely different than marketing 
conditions in the Southern Michigan market at the time of the hearing (May 
1988). Therefore, there is no inconsistency on the part of the Department in 
denying the proposals to amend the Rio Grande Valley order and in adopting 
the proposed amendments to the Southern Michigan order. Kraft, it appears, 
is misinterpreting the two sections of the statute that have been cited earlier 





LANSING DAIRY, INC., et al. 1483 
50 Agric. Dec. 1453 


and has taken a very narrow view of the purpose of location adjustments. The 
primary purpose of location adjustments continues to be to provide an 
incentive to move milk from the production area to the consumption center. 


There is nothing improper about increasing or decreasing the location 
adjustment in a market to reflect changes in the relationship between 
production areas and consumption areas. As clearly stated in the 
recommended decision, there have been significant changes in the Southern 
Michigan market since 1977 to justify the adoption of the proposed 
amendments. 


Kraft, in its motion to reopen the hearing, states that it has closed its 
Clare, Michigan, plant since the hearing was held and that this has decreased 
the manufacturing capacity in the market. In Kraft’s view, the closing of the 
Clare plant justifies reopening the hearing. 


Kraft’s request to reopen the hearing also relies on statements in briefs 
and exceptions filed by other producers and handlers to the effect that they 
would withdraw their milk from the Southern Michigan pool if certain 
proposed location adjustments were adopted at plants located outside the 
marketing area. 


In response, we must conclude that Kraft’s arguments are not persuasive 
as to any need to reopen the hearing. As to any loss of manufacturing 
capacity, we find no reason to believe that there will be any significant impact 
on the market due to such reduced capacity. Moreover, the record reveals 
that a new manufacturing plant is under construction, although it is at a 
different location. Since neither of the Kraft plants ship milk to distributing 
plants, we foresee no impact upon availability of milk for Class I use due to 
Kraft’s closing its plant at Clare. 


As to whether other parties shift milk to another order, such action, if it 
occurs, would not have a negative impact upon blend prices to producers in 
the lower portion of Michigan. If the result of such a shift would be higher 
blend prices to producers in lower Michigan, that would not compel a 
reopening of the hearing, even if the PEC did not intend that the effect of its 
proposals would be to increase returns to producers. It would not be 
surprising that adoption of a more realistic location adjustment applicable to 
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distant milk supplies would cause handlers to evaluate whether those distant 
supplies should continue to be associated with the Southern Michigan order. 


For the foregoing reason, the exceptions filed by Kraft and the Motion to 
Reopen the Hearing are denied. 


Lansing Dairy also took exception to the recommended decision because 
its costs for bulk milk would be five cents higher since the plant would be in 
the base zone rather than in the minus five-cent zone. In its exceptions, 
Lansing states that over 30 percent of its finished products are marketed in 
the Detroit area and that therefore, its major competitors are not in the same 
area as its plant. 


In Lansing’s view, the Secretary should consider a handler’s cost of hauling 
packaged milk to the major sales area where they compete in arriving at the 
appropriate location adjustment. However, it is not the purpose of location 
adjustments to reflect the costs of moving packaged milk from one location 
to another. There is nothing in the exception that persuades us to reconsider 
this issue. Therefore, the exceptions filed by Lansing are denied. 


2. The location adjustment rates applicable to plants located outside 
location adjustment zones. The order should be amended to specify 2.25 cents 
per hundredweight per 10 miles as the rate to be used for computing Class I 
and uniform price differentials at plants located outside the defined location 
adjustment zones. 


As indicated previously, the PEC proposed changing the location 
adjustment rate on Class I milk and the uniform price applicable to plants 
located outside the marketing area. The PEC proposed changing the present 
rate from 1 cent to 2.25 cents per ten miles or fraction thereof. 


The PEC witness testified that the present one-cent rate does not result 
in very close alignment of either the Order 40 Class I price or the Order 40 
uniform price as it relates to prices in other markets in the Upper Midwest. 


Proponent’s witness said that the Chicago order’s Class I differential at 
Green Bay, Wisconsin, for example, is $1.12; whereas, the Order 40 Class I 
differential at this location using the present one-cent rate would be $1.40. 
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The spokesman for the PEC said that the difference in the blend price for 
a producer who is pooled at an Order 40 plant versus an Order 30 plant is 
even more dramatic. For example, he stated that for 1987, the Order 30 
uniform price zoned out to Oconto, Wisconsin, averaged $11.44. The 1987 
uniform price for milk pooled by an Order 40 plant also located in Oconto 
County, he said, averaged $11.71. The Frigo Cheese 


[26,776] 
Company plant at Lena, Wisconsin, is in Oconto County. 


The proponent’s witness said that other examples of blend price 
differences could be demonstrated and that this degree of price difference 
creates disorderly market conditions. He said that this much of a difference 
in price creates an incentive for distant milk supplies to attempt to become 
pooled in a market with a higher Class I utilization while the supplier has no 
desire to supply the fluid market that is generating the higher blend price. 
Such activities, he said, dilute the returns from the Class I market for other 
producers who are actively involved in supplying the Class I and Class II 
processors. 


The PEC spokesman said that milk from producers located in 16 
Wisconsin counties was pooled as producer receipts on Order 40 for one or 
more months during 1987. In December 1977, he said, 10.6 million pounds 
of Wisconsin milk was pooled on Order 40 and for December 1987, 16.4 
million pounds of Wisconsin milk was pooled on this order. The witness said 
that the PEC is concerned that this trend will escalate. 


Proponent’s witness said that in 1987 the producer delivery provisions and 
the diversion limitation provisions were relaxed. These changes, he said, were 
necessary to avoid uneconomic movements of milk but they also made it 
easier for distant producers to pool milk on Order 40 and divert that milk to 
nonpool plants. The witness said that under the current provisions, during the 
months of September through February each Order 40 producer is required 
to deliver only one day’s production to a pool plant and that for the months 
of March through August, 100 percent of a producer’s milk may be diverted 
to a nonpool plant. 


The PEC witness testified that increasing the mileage rate as proposed will 
minimize the economic advantage that may be realized by such activities and 
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therefore prevent the dilution of the uniform price. The mileage computation, 
he said, would be determined by the market administrator using the shortest 
highway distance between such a plant and the nearest point in the Southern 
Michigan marketing area. 


On cross-examination, the proponent’s witness testified that the PEC, in 
arriving at their proposed rate of 2.25 cents, considered the fact that within 
the State of Michigan, MMPA can haul milk at less cost than outside the 
State. He said that the State permits hauling tandem units with a payload of 
100,000 pounds in the Upper Peninsula. The proposed rate, he says, covers 
the cost of transporting milk within the State of Michigan but not outside the 
State. 


At the hearing a witness for Chicagoland Dairy Sales, Inc. (CDS), testified 
in support of the PEC proposal. 


The CDS witness said that this organization is comprised of four 
cooperative associations, namely, Alto Cooperative Creamery, Lake-to-Lake 
Dairy Cooperative (division of Land O’Lakes, Inc.), Outagamie Producers 
Cooperative and Wisconsin Dairies Cooperative. This organization, he said, 
has 12 reserve supply plants pooled on Order 30. 


The CDS spokesman said that their organization is experiencing problems 
meeting Order 40’s producer pay prices in the common procurement areas of 
Michigan and Wisconsin. He said that the higher pay prices result from the 
higher Class I utilization in the Southern Michigan market relative to the 
Chicago Regional market. 


The witness said that there is a common overlapping procurement area in 
the State of Wisconsin and in Menominee County in Michigan. He said that 
when comparing May 1977 with May 1987, the amount of Wisconsin milk 
procured by Order 40 plants increased by 44 percent and for December 1987 
the increase was 54 percent. 


The spokesman for CDS also testified that the Order 40 uniform price for 
January 1988 was $11.98 at the zero zone and for Chicago the zero zone blend 
price was $11.47, or 51 cents lower. He said that the adjusted uniform price 
at Wyocena, Wisconsin (where a Frigo plant is located), would be $11.64 
($11.98 minus a 34-cent location adjustment) for Order 40 and that under the 





LANSING DAIRY, INC., et al. 1487 
50 Agric. Dec. 1453 


Chicago order the uniform price at the same location (Zone 9) would be 
$11.26, or 38 cents less. The witness said that this pricing advantage enjoyed 
by plants pooled on Order 40 is due to the low location adjustment rate 
contained in that order. He said that Order 30 uses a location adjustment 
rate of 1.6 cents per 10 miles. 


The CDS witness said that for the years of 1985 through 1987, the Order 
40 uniform price averaged 21, 17 and 25 cents higher, respectively, than the 
Order 30 price at Wyocena. For 1988, he said, the spread for the months of 
January through April was 38, 41, 36 and 30 cents, respectively. 


At Lena, Wisconsin (where another Frigo plant is located), he said, for the 
years of 1985 through 1987, the Order 40 uniform price averaged 26, 22 and 
30 cents higher, respectively, than the Order 30 price at that same location. 
For 1988, he said, the spread for the months of January through April was 43, 
46, 41 and 35 cents, respectively. 


The CDS spokesman said that for the years of 1985 through 1987, the 
Order 40 uniform price averaged 35, 31 and 39 cents higher, respectively, than 
the Order 30 price at Carney, Michigan (the location of a third Frigo plant). 
For 1988, he said, the spread for the months of January through April was 52, 
55, 50 and 44 cents, respectively. 


The Frigo witness presented testimony to modify the PEC proposal. He 
said that the location adjustment rates for Order 33 (Ohio Valley) and Order 
36 (Eastern Ohio-Western Pennsylvania) are 1.5 cents per 10 miles, for Order 
30 it is 1.53 cents, and 2.0 cents for Order 49 (Indiana). The witness said that 
the location adjustment rate for Order 40 should be somewhere between 1.5 
and 2.0 cents per ten miles. He said that Frigo preferred a 1.5-cent rate. 
Furthermore, he said, § 1040.52(a)(2) of the order should be changed by 
deleting the language that reads "the nearest point in such territory" to read 
"the state line." 


The Frigo spokesman said that the milk supply in the Upper Peninsula is 
closely aligned with Order 40 either through the efforts of MMPA or Frigo. 
He said that the PEC proposals would lower returns to dairy farmers located 
in the Upper Peninsula and also limit the economic viability of their Carney 
plant. In his opinion, there are no realistic alternatives for the Carney plant 
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should it become unprofitable under Order 40. He said that reserve plant 
status under Order 30 is not possible. 


On cross-examination he said that using a 1.5-cent location adjustment 
rate, as Frigo proposed, would produce minus location adjustments of 40 cents 
at Carney, 49 cents at Lena and 39.5 cents at Wyocena. He said that the 
current minus location adjustments at these same locations are 35, 41 and 34 
cents, respectively. This would mean blend price decreases of 5, 8 and 5.5 
cents, respectively. 


On cross-examination, he said that about three percent of their total milk 
supply moves to an Order 40 distributing plant. He said that very little milk 
moves from their Lena plant to Liberty Dairy, a distributing plant located at 
Evart, Michigan (Osceola County) and owned by Dean. The witness said that 
the unit pooling provisions do not require Frigo to ship any milk from any 
particular plant. He said that milk from their Wyocena plant is moved the 
320 miles around the south side of Lake Michigan to Liberty Dairy at a cost 
of $1.60 per hundredweight. From the Carney plant, he said, the milk moves 
north around 


[26,777] 
Lake Michigan and that they pay various rates for hauling. 


The Frigo modification was supported at the hearing by Dean. A witness 
for Dean testified that their distributing plant at Evart acquires, each month, 
up to 10 percent of their milk supply from Frigo. He said that the majority 
of their milk supply comes from the Upper Peninsula. The Dean witness 
testified that if the location adjustment for the MMPA supply plant at Sault 
Ste. Marie is 22 cents then the Frigo plant at Carney should have a 27-cent 
location adjustment. 


The Dean spokesman expressed the view that after MMPA and Leprino 
build their new cheese plant at Allendale that he would have some reservation 
about milk supplies being made available for distributing plants. He said that 
if you look at Frigo from the standpoint of being a cheese operation and 
compare it to other cheese operations in the state, then you would have to 
conclude that Frigo is supplying more of their milk to the fluid market than 
any of the other cheese operations. 
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Farmers Union Milk Marketing Cooperative (FUMMC) also presented 
testimony to modify the PEC proposal. Their witness said that the FUMMC 
represents approximately 238 producers shipping to three supply plants pooled 
on Order 40 (Frigo plants). He said that the PEC proposal would adversely 
affect a group of Wisconsin and Michigan Upper Peninsula producers who 
have been associated with Order 40 for 20 years. The proposal, he said, 
would result in the shifting of about 30 million pounds of milk from the Order 
40 pool to the Order 30 pool, thereby reducing the Order 30 blend price 
which is already lower than the Order 40 blend price. 


The FUMMC witness said that they want the PEC proposal to coincide 
with neighboring markets and that they prefer the Order 30 location 
adjustment rate of 1.53 cents. He said that the location adjustment rate 
should be calculated from the Michigan State line and that the present rate 
of one cent represents the cost of moving milk. 


Manitowoc Milk Producers Cooperative (Manitowoc) also supported a 
modification of the PEC proposal. Their witness said that their organization 
represents approximately 2,500 members shipping milk to Orders 30, 40, 68 
(Upper Midwest) and Order 79 (Iowa). He said that about 130 of their 
members are shipping milk to the Frigo plants located at Carney and Lena. 
The Manitowoc witness suggested a location adjustment rate of 1.5 cents per 


10 miles. This rate, he said, would provide uniformity and equity among 
producers as Order 40 relates to other orders. 


The proposal to change the rate for computing location adjustments to 
Class I and uniform prices at locations outside the territory specified in the 
location adjustment zones should be adopted. The current location 
adjustment rate of 1 cent per hundredweight per 10 miles seriously overstates 
the value of milk to the Southern Michigan pool at locations considerably 
distant from the central market. 


Location adjustments to Class I and uniform prices at plants located 
outside the zones specified for lower Michigan, which includes the marketing 
area and other territory, are based on distance from the plant to the nearest 
point in such zoned territory. The location adjustment is computed by adding 
to the price differential applicable at such nearest point an amount computed 
by multiplying the number of 10-mile increments by one cent. 
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There are four supply plants pooled under the order at which such location 
adjustments are applicable. They are located at Sault Ste. Marie and Carney, 
both in the Upper Peninsula of Michigan, and at Lena and Wyocena, 
Wisconsin. The current location adjustments at those plants are: Sault Ste. 
Marie, -23 cents; Carney, -35 cents; Lena, -41 cents; and Wyocena, -34 cents. 


The nearest point in the zoned territory for the plants in the Michigan 
Upper Peninsula and at Lena, Wisconsin, is Mackinaw City. For the 
Wyocena, Wisconsin, location, the mileage is computed from Grand Beach 
(Berrien County), Michigan. From the point of measurement, the mileages 
to the plants are as follows: Sault Ste. Marie, 51-60 miles; Carney, 171-180 
miles; Lena, 231-240 miles; and Wyocena, 221-230 miles. 


The current location adjustment rate is outdated. Its use results in Class 
I and uniform prices at the various locations that are too high relative to the 
prices of milk in the marketing area because the rate does not reflect the cost 
of hauling milk. The record indicates that it costs about 2.25 cents per 
hundredweight per 10 miles to move milk within Michigan, and 3.6 cents or 
more to move milk into Michigan from plants outside Michigan. These 
numbers are based on the testimony of the PEC witness, who stated that the 
proposed 2.25-cent rate "--fairly well reflects the cost of transporting milk 
within Michigan." The witnesses for Frigo Cheese and Farmers Union Co-op 
indicated rates of $1.60 per hundredweight for a 320-mile haul, and $1.60 to 
$1.80 per loaded mile, respectively. These rates vary from about 3.4 cents to 
5 cents per ten miles per hundredweight, assuming a 47,000-pound load of 
milk for the per loaded mile figure. Thus, it is clear that a transportation rate 
of 1.0 cents per 10 miles per hundredweight is seriously inadequate to reflect 
hauling costs incurred under current conditions. 


In exceptions to the recommended decision, Frigo maintained that the 
distance from Wyocena, Wisconsin, to Evart, Michigan, is 443 miles, not 320. 
The 443-mile number is accepted as a more accurate number. Frigo’s 
exception, however, argues that based on the entire haul, the rate charged is 
only 1.8 cents per hundredweight per 10 miles, and thus concludes that the 
location adjustment rate should be 1.75 cents per 10 miles per hundredweight. 


Location adjustments are based on the distance between plants. Likewise, 
the cost of hauling milk is for moving the milk from one location to another. 
The costs per hundredweight per 10 miles as indicated in the recommended 
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decision stand as valid to reflect the hauling costs indicated by the 
representative for Frigo and by the representative for FUMMC. 


Various proposed modifications of the PEC proposal should not be 
adopted. After a thorough analysis of the issue, it is concluded that the best 
fit of location adjustments outside the zoned area results from the PEC 
proposal. 


The proposal by Frigo to extend the zoning concept to include two 
additional zones for the Michigan Upper Peninsula was not supported by 
testimony or other evidence other than an expression of concern for the well- 
being of producers in that area. In that regard, such a modification would 
provide a lesser location adjustment to producer blend prices at the Frigo 
supply plants than would the proposals of the PEC. Along with this 
modification Frigo proposed that location adjustments at plants outside 
Michigan be based on the distance from the plant to the State line as 
determined by the Market Administrator, and that the rate per hundredweight 
per 10 miles should be somewhere between 1.5 and 2.0 cents. Under this 
proposed modification, the location adjustment at Carney would be -40 cents, 
with adjustments at Lena and Wyocena of -52 cents and -51 cents, 
respectively. 


The modifications suggested by FUMMC and Manitowoc would use 1.50- 
1.53 cents as the location adjustment rate. Additionally, FUMMC would 
prefer measuring distances to plants from the Michigan State line. The basis 
for these modifications was to improve uniformity of location adjustment rates 
among orders. It is noted that these modifications also would result in 
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smaller negative location adjustments and, therefore, higher blend prices to 
producers at the Frigo plants. 


The proposal by the PEC would produce location adjustments of -20.5 
cents at Sault Ste. Marie and -47.5 cents, -61 cents, and -57 cents at the 
Carney, Lena, and Wyocena plants, respectively. 


The record in this proceeding, as previously indicated, does not contain 
detailed hauling cost information. But there is a basis for concluding that it 
costs more than 2.25 cents per hundredweight per 10 miles to move milk 
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outside the State of Michigan. Therefore, there is no sound basis to consider 
further the alternative rates of 1.5 to 2.0 cents as suggested by several parties. 


The value of milk at locations considerably distant from the central market 
must be related to the transportation costs that would be incurred in moving 
that milk to market. All the distributing plants that are fully regulated under 
the Southern Michigan order are located in the lower part of the State, mostly 
in the southern half of the State. Moreover, there is plenty of milk produced 
in this portion of the State to meet the market’s needs. Since location 
adjustments at distant supply plants outside this area currently do not 
realistically reflect transportation costs, the blend prices applicable under the 
order at such locations overstate the value of the milk to the Class I market. 
Thus, the producers in the southern part of the State are subsidizing producer 
incomes in the Upper Peninsula and Wisconsin areas that supply milk to those 
supply plants. This situation would continue under the PEC proposals, but 
not to as great a degree as it now does. 


The two supply plants in Michigan’s Upper Peninsula are located in the 
marketing area defined under the Michigan Upper Peninsula order and the 
two Wisconsin supply plants are located in the Chicago Regional order 
marketing area. Ideally, location adjustment rates under the Southern 
Michigan order would provide Class I prices at the plant locations equal to 
the applicable Class I price at such locations for the order marketing area in 
which the plants are located. The plant at Wyocena, Wisconsin, has a Class 
I differential of $1.188 under the Chicago Regional order. The PEC rate of 
2.25 cents yields a Southern Michigan Class I differential at Wyocena of $1.75 
minus 57 cents, or $1.18. Similarly, although not quite as close, the Chicago 
order Class I differential at Lena, Wisconsin is $1.073, whereas the 2.25 cents 
rate proposed under the Southern Michigan order would result in a Class I 
differential of $1.14. 


Under the Michigan Upper Peninsula order, the Class I differential at 
Carney is $1.15, compared to the proposed $1.275 under the Southern 
Michigan order. At Sault Ste. Marie, the Class I differentials would not match 
up closely. The difference would be 19.5 cents. However, even with these 
differences Class I price alignment under the orders would be more nearly 
achieved using the 2.25-cent rate than with any of the proposed modifications. 
Thus, the best fit is provided using this rate. 
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There was some testimony on this issue concerning misalignment of blend 
prices at the Carney, Michigan, and Wisconsin supply plants. The location 
adjustment rate change will result in lower blend prices under the Southern 
Michigan order at these locations and thus in a closer alignment with blend 
prices under the Chicago order for the Wisconsin locations. However, it must 
be noted that the desire to achieve blend price alignment is not a sufficient 
basis for revising the location adjustment rate. Instead, the location 
adjustment rate should more nearly reflect the cost of transporting milk. 
Even if Class I prices are perfectly aligned, blend price differences may 
continue due to different levels of Class I use between two orders. 


In addition to the exceptions filed by Frigo, exceptions also were filed by 
FUMMC and Dean. CDS indicated by letter that they support the proposed 
amendments. 


The Frigo exceptions, for the most part, are a reiteration of the testimony 
presented at the hearing and the arguments contained in a post-hearing brief. 
Their views regarding the appropriate location adjustment for their plant at 
Carney, Michigan were fully considered in the issuance of the recommended 
decision. 


However, Frigo’s exception suggests that the location adjustment rate is 


being changed for the purpose of improving blend price alignment between 
the Southern Michigan and Chicago orders. This is not the case. The only 
purpose for adopting the 2.25 cents per hundredweight per 10 miles rate is so 
that the value of milk at these distant locations will more nearly reflect the 
cost of moving milk to the market. For this reason, and other reasons stated 
earlier in this decision, the Frigo exceptions are denied. 


The exceptions filed by FUMMC also constitute a reiteration of their 
testimony at the hearing and the arguments contained in their post-hearing 
brief. Their views regarding the appropriate location adjustments for plants 
located beyond the proposed pricing zones were fully considered in the 
issuance of the recommended decision, therefore, their exceptions are denied. 


Dean, in its exceptions, indicates the volume of milk received by its Liberty 
Dairy plant for the month of January 1989 and the distance this milk moved 
from the farms to the plant. This information cannot be considered by the 
Secretary because it was not part of the record. 
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Dean’s representative in his exceptions and in his testimony presented at 
the hearing expressed a concern about the price that Dean will have to pay for 
milk to supply the Liberty Dairy plant as a result of the agreement between 
Leprino Cheese and MMPA. Dean has also expressed the view that this 
decision will exacerbate their ability to acquire a supply of milk because Frigo 
may be forced to ship a substantial quantity of milk to the Chicago Regional 
order rather than deliver milk to Liberty Dairy. Dean has asked that the 
Secretary continue to have a minus 11-cent location adjustment at Liberty 
Dairy or to decrease the location adjustments by four cents that would not be 
applicable to Frigo at their three plant locations. 


In essence, Dean is asking that order provisions ensure the ability to not 
have to rely too heavily on cooperatives in acquiring a supply of milk for the 
Evart plant. However, it is not the function of the order to assure any handler 
of a supply of milk from any particular source or exclusive of any source. 
Dean’s arguments are not persuasive and the exceptions, therefore, are 
denied. The views expressed by Dean as to the appropriate location 
adjustments for plants located outside of the proposed zones were fully 
considered in the issuance of a recommended decision and, therefore, their 
exceptions are denied. 


The proposed changes in the location pricing provisions (both the zoning 
and rate issues) will change the total value of pooled milk by a small amount. 
An exhibit introduced by the market administrator shows recomputed uniform 
prices for the zero adjustment zone for May 1987 through April 1988 as being 
only one cent per hundredweight lower for eight months and no change for 
the other four months. For example, had the proposed changes been in place 
in December 1987, the value of Class I milk in the pool would have been, at 
most, about $40,000 higher. However, in a 379 million pound market, the 
impact of the $40,000 on the uniform price for 


[26,779] 
the zero zone would have been about one cent per hundredweight. 


There would be changes in the distribution of the location adjustment 
money among the market’s producers. In general, producers in the western 
and northern part of the state will receive higher returns for their milk, while 
producers delivering their milk to plants located outside the marketing area 
will receive less for their milk. Not enough detailed information is available 
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to be able to determine how much more or less will be paid to producers for 
delivering milk to plants in the specific zones. The amounts by which prices 
would change at the various locations have already been described. 


3. Changing the factor used in the computation of the butterfat differential. 


Rulings on Proposed Findings and Conclusions 


Briefs and proposed findings and conclusions were filed on behalf of 
certain interested parties. These briefs, proposed findings and conclusions and 
the evidence in the record were considered in making the findings and 
conclusions set forth above. To the extent that the suggested findings and 
conclusions filed by interested parties are inconsistent with the findings and 
conclusions set forth herein, the requests to make such findings or reach such 
conclusions are denied for the reasons previously stated in this decision. 


General Findings 


The findings and determinations hereinafter set forth supplement those 
that were made when the Southern Michigan order was first issued and when 
it was amended. The previous findings and determinations are hereby ratified 
and confirmed, except where they may conflict with those set forth herein. 


(a) The tentative marketing agreement and the order, as hereby 
proposed to be amended, and all of the terms and conditions thereof, will 
tend to effectuate the declared policy of the Act; 


(b) The parity prices of milk as determined pursuant to section 2 of the 
Act are not reasonable in view of the price of feeds, available supplies of 
feeds, and other economic conditions which affect market supply and demand 
for milk in the marketing area, and the minimum prices specified in the 
tentative marketing agreement and the order, as hereby proposed to be 
amended, are such prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk, and be in the public interest; 
and 
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(c) The tentative marketing agreement and the order, as hereby 
proposed to be amended, will regulate the handling of milk in the same 
manner as, and will be applicable only to persons in the respective classes of 
industrial and commercial activity specified in, a marketing agreement upon 
which a hearing has been held. 


Rulings on Exceptions 


In arriving at the findings and conclusions, and the regulatory provisions 
of this decision, each of the exceptions received was carefully and fully 
considered in conjunction with the record evidence. To the extent that the 
findings and conclusions and the regulatory provisions of this decision are at 
variance with any of the exceptions, such exceptions are hereby overruled for 
the reasons previously stated in this decision. 


Marketing Agreement and Order 


Annexed hereto and made a part hereof are two documents, a Marketing 
Agreement regulating the handling of milk, and an Order amending the order 
regulating the handling of milk in the Southern Michigan marketing area, 
which have been decided upon as the detailed and appropriate means of 
effectuating the foregoing conclusions. 


It is hereby ordered that this entire decision and the two documents 
annexed hereto be published in the Federal Register. 


Determination of Producer Approval and Representative Period 


January 1989 is hereby determined to be the representative period for the 
purpose of ascertaining whether the issuance of the order, as amended and as 
hereby proposed to be amended, regulating the handling of milk in the 
Southern Michigan marketing area is approved or favored by producers, as 
defined under the terms of the order (as amended and as hereby proposed to 
be amended), who during such representative period were engaged in the 
production of milk for sale within the aforesaid marketing area. 


List of Subjects in 7 CFR Part 1040 


Milk marketing orders, Milk, Dairy products. 
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Signed at Washington, DC, on June 20, 1989. 
Jo Ann R. Smith. 
Assistant Secretary, Marketing and Inspection Services. 


Order Amending the Order Regulating the Handling of Milk in the Southern 
Michigan Marketing Area 


This order shall not become effective unless and until the requirements of 


§ 900.14 of the rules of practice and procedure governing proceedings to 
formulate marketing agreements and marketing orders have been met. 


Findings and Determinations 
The findings and determinations hereinafter set forth supplement those 
that were made when the order was first issued and when it was amended. 


The previous findings and determinations are hereby ratified and confirmed, 
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except where they may conflict with those set forth herein. 


(a) Findings. A public hearing was held upon certain proposed 
amendments to the tentative marketing agreement and to the order regulating 


the handling of milk in the Southern Michigan marketing area. The hearing 
was held pursuant to the provisions of the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601-674), and the applicable rules of 
practice and procedure (7 CFR Part 900). 


Upon the basis of the evidence introduced at such hearing and the record 
thereof, it is found that: 


(1) The said order as hereby amended, and all of the terms and 
conditions thereof, will tend to effectuate the declared policy of the Act; 


(2) _ The parity prices of milk, as determined pursuant to section 2 of 
the Act, are not reasonable in view of the price of feeds, available supplies of 
feeds, and other economic conditions which affect market supply and demand 
for milk in the said marketing area; and the minimum prices specified in the 
order as hereby amended are such prices as will reflect the aforesaid factors, 
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insure a sufficient quantity of pure and wholesome milk, and be in the public 
interest; and 


(3) The said order as hereby amended regulates the handling of milk 
in the same manner as, and is applicable only to persons in the respective 
classes of industrial or commercial activity specified in, a marketing agreement 
upon which a hearing has been held. 


Order Relative to Handling 
It is therefore ordered that on and after the effective date hercof, the 
handling of milk in the Southern Michigan marketing area shall be in 
conformity to and in compliance with the terms and conditions of the order, 
as amended, and as hereby amended, as follows: 
The provisions of the proposed marketing agreement and order amending 
the order contained in the recommended decision issued by the Administrator 
on February 21, 1989, and published in the Federal Register on February 24, 


1989 (54 FR 7938), shall be and are the terms and provisions of this order, 
amending the order, and are set forth in full herein. 


PART 1040 - MILK IN THE SOUTHERN MICHIGAN MARKETING AREA 


1. The authority citation for 7 CFR Part 1040 continues to read as 
follows: 


Authority: Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 601-674. 
§ 1040.52 [Amended] 
2. In § 1040.52, revise paragraph (a)(1) to read as follows: 


€)) * * * 


(1) Zone rates. For a plant located within the following described 
territory, including the cities located therein, the applicable zone rates shall 
be as follows: 


Michigan Counties 
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Zone I—No Adjustments 
Clinton, Genesee, Gratiot, Hillsdale, Huron, Ingham, Jackson, Lapeer, 
Lenawee, Livingston, Macomb, Monroe, Oakland, Saginaw, Sanilac, St. Clair, 


Shiawassee, Tuscola, Washtenaw and Wayne. 


Bay (except Gibson, Mount Forest, Pinconning, Garfield and Fraser 
Townships). 


Zone II—S cents 


Allegan, Barry, Berrien, Branch, Calhoun, Cass, Eaton, Ionia, Kalamazoo, 
Kent, Montcalm, Muskegon, Ottawa, St. Joseph and Van Buren. 


Zone III—7 cents 


Bay (all townships excluded from Zone I), Alcona, Alpena, Antrim, 
Arenac, Benzie, Charlevoix, Cheboygan, Clare, Crawford, Emmet, Gladwin, 
Grand Traverse, Isabella, Iosco, Kalkaska, Lake, Leelanau, Manistee, Mason, 
Missaukee, Mecosta, Midland, Montmorency, Newago, Oceana, Ogemaw, 
Osceola, Oscoda, Otsego, Presque Isle, Roscommon and Wexford. 


3. Amend § 1040.52(a)(2) by changing “one cent" to "2.25 cents." 


Marketing Agreement Regulating the Handling of Milk in the Southern 
Michigan Marketing Area 


The parties hereto, in order to effectuate the declared policy of the Act, 
and in accordance with the rules of practice and procedure effective 
thereunder (7 CFR Part 900), desire to enter into this marketing agreement 
and do hereby agree that the provisions referred to in paragraph I hereof as 
augmented by the provisions specified in paragraph II hereof, shall be and are 
the provisions of this marketing agreement as if set out in full herein. 
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I. The findings and determinations, order relative to handling, and the 
provisions of '§§ 1040.1 to 1040.86, all inclusive, of the order regulating the 
handling of milk in the Southern Michigan marketing area (7 CFR PART 
1040) which is annexed hereto; and 


II. The following provisions: 


§ 1040.87 Record of milk handled and authorization to correct typographical 
errors. 


(a) Record of milk handled. The undersigned certifies that he handled 
during the month of January 1989, hundredweight of milk covered by this 
marketing agreement. 


(b) Authorization to correct typographical errors. The undersigned 
hereby authorizes the Director, or Acting Director, Dairy Division, 
Agricultural Marketing Service, to correct any typographical errors which may 
have been made in this marketing agreement. 


§ 1040.88 Effective date. This marketing agreement shall become 
effective upon the execution of a counterpart hereof by the Secretary in 


accordance with Section 900.14(a) of the aforesaid rules of practice and 
procedure. 


In Witness Whereof, The contracting handlers, acting under the provisions 
of the Act, for the purposes and subject to the limitations herein contained 
and not otherwise, have hereunto set their respective hands and seals. 


(Seal) 
Attest 
Date 
(Signature) 
(Title) 
(Address) 


(FR Doc. 89-15024 Filed 6-23-89; 8:45 am) 
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Billing Code 3410-02-M 


Findings of Fact 


1. Petitioner, Lansing Dairy, Inc., is a Michigan corporation which has its 
offices and principal place of business at 2224 West Willow Street, Lansing, 
Michigan 48901, and is a regulated "handler," as defined in § 1040.9 of the 
Federal Regulations Governing the Marketing of Milk in Southern Michigan 
("Order 40") (7 C.F.R. § 1040.9 (1988)), by virtue of operating a pool 
distributing plant at Lansing (Ingham County), Michigan. Lansing Dairy is a 
wholly-owned subsidiary of Melody Foods, Inc., a privately-held Michigan 
corporation. (Petition, Answer) 

2. Petitioner, Liberty Dairy Company, is a Michigan corporation which 
has its offices and principal place of, business at 530 North River Street, Evart, 
Michigan 49631, and is a regulated "handler," as defined in § 1040.9 of the 
Federal Regulations Governing the Marketing of Milk in Southern Michigan, 
by virtue of operating a pool distributing plant at Evart (Osceola County), 
Michigan. Liberty is a wholly-owned subsidiary of Dean Foods Co., a 
publicly-held corporation. (Petition, Answer) 

3. Petitioner, Frigo Cheese Corporation, is a Wisconsin corporation with 
corporate offices at 108 Springhurst Drive, P.O. Box 19024, Green Bay, 
Wisconsin 54307-9024. Frigo is a "handler," as defined in § 1040.9 of the 
Federal Regulations Governing the Marketing of Milk in Southern Michigan, 
by virtue of operating a pool supply plant at Carney (Menominee County), 
Michigan. Frigo also operates a pool supply plant in Lena, Wisconsin, and 
operated a pool supply plant in Wyocena, Wisconsin, as of May 24, 1988. 
Frigo is a wholly-owned subsidiary of Unigate P.L.C., a publicly-held British 
corporation. (Petition, Answer) 

4. On May 24, 1988, the Secretary‘ (Administrative Law Judge 
Dorothea A. Baker, presiding) conducted a formal rulemaking hearing at 
Romulus, Michigan, to consider amendments to Order 40 proposed by a 
group of dairy farmer cooperative associations, comprised of the Independent 
Cooperative Milk Producers Association, Michigan Milk Producers 
Association, National Farmers Organization, Inc., and Southern Milk Sales, 


“The term "Secretary" refers to the Secretary or any person delegated with authority to 
perform the function involved. 
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Inc., organized as the Producers Equalization Committee (PEC). At that 
time, the four PEC members marketed approximately 87% of milk pooled on 
Order 40, but a much smaller percentage of Order 40 milk delivered to plants 
located in the Upper Peninsula and in Wisconsin. Order 40 milk pooled at 
plants in Wisconsin and the Upper Peninsula was marketed primarily through 
Farmers Union Milk Marketing Cooperative and the Manitowoc Milk 
Producers Cooperative (suppliers of Frigo), which were not co-sponsors of the 
proposal. (Petition, Answer, PEC’s Brief filed Mar. 1, 1990) 

5. The PEC proposals at issue were to modify location adjustments to 
handler Class I and producer uniform prices under Order 40 in two respects. 
First, PEC proposed to reduce the minus location adjustments (thereby 
increasing prices paid by handlers) at plants in Zones II to VII in the 
Southern Peninsula, and to reduce the number of pricing zones to three. 
Second, PEC also proposed to increase the minus location adjustments in the 
Upper Peninsula and Wisconsin portions of the milkshed based on a rate of 
2.25¢ per cwt. per 10 miles, rather than the preexisting rate of 1¢ per cwt. per 
10 miles (thereby reducing prices paid by handlers). The reduction in uniform 
price to producers delivering milk to Frigo’s cheese plants in Michigan and 
Wisconsin under this proposal ranged from 13¢ per cwt. to 23¢ per cwt. 
(Petition, Answer) 

6. Petitioners appeared and presented testimony at the formal rulemaking 
hearing on May 24, 1988, and filed post-hearing briefs challenging the 
lawfulness and propriety of the PEC location adjustment proposals. (Petition, 
Answer) 

7. On February 21, 1989, the Secretary issued a Recommended Decision, 
published at 54 Fed. Reg. 7938 (1989), which recommended adoption of the 
PEC location adjustment proposals. Each of the petitioners filed exceptions 
to the Recommended Decision. (Petition, Answer) 

8. On June 20, 1989, the Secretary issued a Final Decision, published at 
54 Fed. Reg. 26,768-80 (1989) (reprinted herein in its entirety, insofar as it 
relates to the location adjustments at issue here, supra), adopting the PEC 
location adjustment proposals and rejecting the exceptions submitted by 
petitioners and others. On July 6, 1989, the Secretary issued a final rule 
amending the pricing regulations of Order 40, as requested by PEC, effective 
for milk marketed on and after September 1, 1989. This rule was published 
at 54 Fed. Reg. 29,327-28 (1989). Sections 1040.52(a)(1) and 1040.52(a)(2), 
as amended, are at issue herein. (Petition, Answer) 

9. Under the terms of Order 40, petitioners have been and will be 
required to account to the producer-settlement fund for the higher Class I 
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prices in the Southern Peninsula on October 13, 1989, and monthly thereafter, 
or will receive funds from the producer-settlement fund, reflecting the 
September price changes on October 14, 1989, and monthly thereafter; and 
producers, on October 15, 1989, will receive an increase in the uniform price 
for milk delivered to plants outside of (former) Zone I in the Southern 
Peninsula, and a substantially-reduced uniform price for September milk 
delivered to plants in the Upper Peninsula and Wisconsin. (Petition, Answer) 


Conclusions 
I. Burden of Proof and Scope of Review. 


The fact that petitioners have the burden of proof in this proceeding, and 
that this is not a proceeding to "second guess" the Secretary’s policy 
judgments, is set forth in many decisions, e.g., In re Michaels Dairies, Inc., 33 
Agric. Dec. 1633, 1701-02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), 
printed in 34 Agric. Dec. 1319 (1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. 
1976), which states: 


It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding has 
the burden of proving that the challenged Order provisions and 
obligations imposed upon it were “not in accordance with law" (7 
U.S.C. 608c(15)(A)). See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 
316-317 (C.A. 3), certiorari denied, 394 U.S. 929; Boonville Farms 
Cooperative, Inc. v. Freeman, 358 F.2d 681, 682 (C.A. 2); United States 
v. Mills, 315 F.2d 828, 836, 838 (C.A. 4), certiorari denied, 374 U.S. 
832, 375 U.S. 819; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 
632, 635-636 (D.NJ.), affirmed, 350 F.2d 978 (C.A. 3), certiorari 
denied, 382 U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 
217 (E.D. Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), 
affirmed, 149 F.2d 860, 862-863 (C.A. 3); In re Clyde Lisonbee, 31 
Agriculture Decisions 952, 961 (1972); In re Fitchett Brothers, Inc., 31 
Agriculture Decisions 1552, 1571 (1972). 


The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of economic and 
marketing regulations issued pursuant to the Act. See In re 
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Independent Milk Producer-Distributors’ Assoc., 20 Agriculture Decisions 
1, 18 (1961); In re Charles P. Mosby, Jr. d/b/a Cedar Grove Farms, 16 
Agriculture Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., 
January 5, 1959. See, also, Pacific States Co. v. White, 296 U.S. 176, 
182. 


The responsibility for selecting the means of achieving the statutory 
policy and the relationship between the remedy selected and such 
policy are peculiarly matters of administrative competence. American 
Power Co. v. S.E.C., 329 U.S. 90, 112; Secretary of Agriculture v. Central 
Roig Co., 338 U.S. 604, 610-614. 


Without a showing that the action of the Secretary was arbitrary, 
his action is presumed to be valid. Benson v. Schofield, 236 F.2d 719, 
722 (C.A.D.C.), certiorari denied, 352 U.S. 976; Reed v. Franke, 297 
F.2d 17, 25-26 (C.A. 4). Mere assertions of illegality are not sufficient 
to have an order provision or administrative decision declared illegal. 
In re College Club Dairy, Inc., 15 Agriculture Decisions 367, 373 (1956). 


There is a presumption of regularity with respect to the official acts 
of public officers and, "in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official duties.” 
United States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: 
[Panno v. United States, 203 F.2d 504, 509 (9th Cir. 1953);] Reines v. 
Woods, 192 F.2d 83, 85 (Emerg. C.A.); National Labor Relations Board 
v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 
511, 513 (C.A. 5); Pasadena Research Laboratories v. United States, 169 
F.2d 375, 381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. 
Cummings, 105 F.2d 71, 73 (C.A.D.C.). Specifically, administrative 
orders and regulations are presumed to be based on facts justifying the 
specific exercise of the delegated authority. United States v. Rock Royal 
Co-op., 307 U.S. 533, 567-568 (a case under the Act involved herein); 
Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; Pacific States Co. 
v. White, 296 U.S. 176, 185-186. 


The scope of review is set forth in § 10(e) of the Administrative Procedure 
Act as follows (5 U.S.C. § 706): 


§ 706 Scope of review 
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To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The reviewing court 
shall-- 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be-- 


(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 


(B) contrary to constitutional right, power, privilege, or 
immunity; 


(C) in excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; 


(D) without observance of procedure required by law; 


(E) unsupported by substantial evidence in a case subject to 
sections 556 and 557 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute. 


The "narrow" scope of review under the arbitrary and capricious standard 
(just quoted (5 U.S.C. § 706(2)(A)) is set forth in Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as follows: 


Section 706(2)(A) requires a finding that the actual choice made was 
not “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law." 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To 
make this finding the court must consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment. ... Although this inquiry into the facts 
is to be searching and careful, the ultimate standard of review is a 
narrow one. The court is not empowered to substitute its judgment for 
that of the agency. 
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The Court further stated in Bowman Transp., Inc. v. Ark.-Best Freight 
System, Inc., 419 U.S. 281, 290 (1974): 


But we can discern in the Commission’s opinion a rational basis for its 
treatment of the evidence, and the "arbitrary and capricious" test does 
not require more. 


The "narrow" scope of review under § 706(2)(A), i.e., “arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law," and the fact 
that it "forbids the court’s substituting its judgment for that of the agency," is 
explained in Ethyl Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir.) (en banc) 
(footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows: 


This standard of review is a highly deferential one. It presumes agency 
action to be valid. ... Moreover, it forbids the court’s substituting its 
judgment for that of the agency, . . . and requires affirmance if a 
rational basis exists for the agency’s decision.” . . . 


This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
court must assure itself that the agency decision was "based on a 
consideration of the relevant factors * * *."* Moreover, it must engage 
in a “substantial inquiry" into the facts, one that is "searching and 
careful." Citizens to Preserve Overton Park v. Volpe, supra, 401 USS. at 
415, 416, 91 S.Ct. at 823, 824, 28 L.Ed.2d at 152, 153. This is 
particularly true in highly technical cases such as this one. 


A court does not depart from its proper function when it 
undertakes a study of the record, hopefully perceptive, even as 
to the evidence on technical and specialized matters, for this 
enables the court to penetrate to the underlying decisions of the 
agency, to satisfy itself that the agency has exercised a reasoned 
discretion, with reasons that do not deviate from or ignore the 
ascertainable legislative intent. 


Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383, 392, 
444 F.2d 841, 850 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 2233, 
29 L.Ed.2d 701 (1971). ... 
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There is no inconsistency between the deferential standard of review 
and the requirement that the reviewing court involve itself in even the 
most complex evidentiary matters; rather, the two indicia of arbitrary 
and capricious review stand in careful balance. The close scrutiny of 
the evidence is intended to educate the court. It must understand 
enough about the problem confronting the agency to comprehend the 
meaning of the evidence relied upon and the evidence discarded; the 
questions addressed by the agency and those bypassed; the choices 
open to the agency and those made. The more technical the case, the 
more intensive must be the court’s effort to understand the evidence, 
for without an appropriate understanding of the case before it the court 
cannot properly perform its appellate function. But that function must 
be performed with conscientious awareness of its limited nature. The 
enforced education into the intricacies of the problem before the 
agency is not designed to enable the court to become a superagency 
that can supplant the agency’s expert decision-maker. To the contrary, 
the court must give due deference to the agency’s ability to rely on its 
own developed expertise. .. . The immersion in the evidence is 
designed solely to enable the court to determine whether the agency 
decision was rational and based on consideration of the relevant 
factors. ... It is settled that we must affirm decisions with which we 


disagree so long as this test is met.” . . . 


Thus, after our careful study of the record, we must take a step 
back from the agency decision. We must look at the decision not as 
the chemist, biologist or statistician that we are qualified neither by 
training nor experience to be, but as a reviewing court exercising our 
narrowly defined duty of holding agencies to certain minimal standards 
of rationality.” "Although [our] inquiry into the facts is to be searching 
and careful, the ultimate standard of review is a narrow one." Citizens 
to Preserve Overton Park v. Volpe, supra, 401 U.S. at 416, 91 S.Ct. at 
824, 28 L.Ed.2d at 153. We must affirm unless the agency decision is 
arbitrary or capricious.” 


The "narrow" scope of review under the "arbitrary and capricious" standard, 
under which "a court is not to substitute its judgment for that of the agency," 
with examples of when a court should reverse an agency, is set forth in Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983), as follows: 
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The scope of review under the “arbitrary and capricious" standard is 
narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must ‘examine the relevant data and 
articulate a satisfactory explanation for its action including a “rational 
connection between the facts found and the choice made." Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). In 
reviewing that explanation, we must "consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment." Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., supra, at 285; Citizens to Preserve 
Overton Park v. Volpe, supra, at 416. Normally, an agency rule would 
be arbitrary and capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a difference in view or the 
product of agency expertise. 


In In re Schepp’s Dairy, Inc., 35 Agric. Dec. 1477 (1976), aff'd, No. 76-1984 
(D.D.C. Aug. 15, 1977), aff'd sub nom. Schepps Dairy, Inc. v. Bergland, 628 
F.2d 11 (D.C. Cir. 1979), it is explained that it is for the Secretary in his 
rulemaking capacity to make policy judgments based upon conflicting 


testimony and conflicting considerations, and that even though other 
regulatory alternatives might have been more persuasively reasonable, that is 
not enough to set aside, as illegal, the regulatory alternative selected by the 
Secretary. Specifically, it is stated (35 Agric. Dec. at 1493, 1495, 1497-98): 


Section 8c(4) requires not only that order provisions be based upon 
record evidence, but that they also tend to effectuate the declared 
policy of the Act. Petitioner’s argument ignores the discretionary 
power conferred upon the Secretary with respect to such finding. As 
noted earlier, there was extensive testimony at the hearing relating to 
various approaches and considerations to be taken in determining the 
appropriate location adjustment. The fact that the Secretary chose one 
regulatory alternative over another cannot logically give rise to cries of 
illegality. Lewes Dairy, supra [401 F.2d 308 (3d Cir. 1968), cert. denied, 
394 U.S. 929 (1969)], at page 319. 
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While the Secretary’s finding as to the effectuation of the policy of 
the Act must be based on the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal will tend to 
effectuate the statutory policy even though supported by evidence. 


In order to successfully challenge the decision of the Secretary, 
petitioner cannot merely show that, on the balance, its position is 
supported by evidence in the record, or vaguely allege that the 
Secretary’s decision is unsupported in the record. Petitioner has the 
substantial burden to overcome a strong presumption of the existence 
of facts which support the administrative determination. Lewes Dairy, 
Inc., supra, pages 315-316. The Act gives the Secretary broad 
discretionary powers to effectuate its purposes. The existence of 
regulatory alternatives, even those which might be more persuasively 
reasonable, is not cognizable on review, Lewes, supra, pages 317, 319. 


This proceeding does not afford petitioner a forum to review 
questions of policy, desirability, or effectiveness of Order provisions, Jn 
re Sunny Hill Farms Dairy Co., 26 A.D. 201, 217 [, aff'd, 446 F.2d 1124 
(8th Cir. 1971), cert. denied, 405 U.S. 917 (1972)]° It is not sufficient 


for petitioner to show that the record may contain evidence supporting 
its positions. On the contrary, petitioner must establish clearly that the 
record cannot sustain the conclusion reached by the Secretary. 


Moreover, under 5 U.S.C. § 706(2)(E), to the extent there is an evidentiary 
issue, petitioners must limit any § 8c(15)(A) challenge to the agency’s formal 
rulemaking record, and the existence (or absence) of substantial evidence in 
that record for the Secretary’s actions. 


‘Sunny Hill cites (26 Agric. Dec. at 217): 


See, e.g., United States v. Howeth M. Mills, et al, supra [, 315 F.2d 828, 838 (4th Cir. 
1963), cert. denied, 37S U.S. 819 (1963)}; In re Charles P. Mosby, Jr., d/b/a Cedar Grove 
Farms, 16 A.D. 1209, 1220 (1957), aff'd, S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), affd, N.D. Ind., Sept. 10, 1958. Cf. Pacific States Box & 
Basket Co. v. White, 296 U.S. 176, 182 (1935). 
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It has been recognized that a court’s deference to administrative expertise 
"rises to zenith” in milk marketing cases because of the complexity of the 
regulatory program. As the court stated in Blair v. Freeman, 370 F.2d 229, 
232 (D.C. Cir. 1966): 


A court’s deference to administrative expertise rises to zenith in 
connection with the intricate complex of regulation of milk marketing. 
Any court is chary lest its disarrangement of such a regulatory 
equilibrium reflect lack of judicial comprehension more than lack of 
executive authority. 


The unusual complexity of the milk marketing regulatory program has 
been recognized in numerous cases. For example, Judge Learned Hand stated 
in Dairymen’s League Coop. Ass’n, Inc. v. Brannan, 173 F.2d 57, 65-66, cert. 
denied, 338 U.S. 825 (1949): 


We are indeed aware how great an advantage familiarity with the 
multifarious ramifications of such a subject as milk regulation gives to 
administrators, and how much less favored are we who must plunge 
into it unequipped. Nevertheless, we should have to endow them with 
almost supernatural powers, if they were not, like ourselves, at the 
outset stunned and confounded by the fantastic proliferation which 
emerges, when one attempts to find a path through such verbal mazes 
[of a milk order]... . 


... The regulation of an industry such as this. . . is an undertaking 
of monstrous difficulty; it yet remains to be seen whether success is 
within the compass of human abilities. Those charged with such duties 
must proceed as best they can, correcting their initial blunders, as 
experience teaches; some ineptitudes and some injustices are inevitable 
at the start; they are the price of the undertaking as a whole. 


Judge Clark similarly stated in Crowley’s Milk Co. v. Brannan, 198 F.2d 
861, 862 (2d Cir. 1952): 


It is now no secret that governmental regulation of the distribution 
of milk is complex and mystifying. Even so, this case appears to set a 
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record of its own. For the question of classification for the purpose of 
payment of the milk product here in issue, at first blush apparently 
simple, has baffled even the experts and the trade for several years. 


In Waddington Milk Co. v. Wickard, 140 F.2d 97, 102 (2d Cir. 1944), the 
court observed: 


The order is complicated and detailed; certainly it appears more likely 
to achieve fairness in the greater number of cases then any we can 
think of or suggest. 


The Seventh Circuit, in an outstanding opinion upholding an administrative 
decision under a milk order, notwithstanding the fact that the administrative 
requirements could, to a disinterested observer, appear “to be a marvelous 
example of government nuttiness," creating a "necessity for [a] weird piece of 
human behavior" (County Line Cheese Co. v. Lyng, No. 86-2357; slip op. at 15 
(7th Cir. July 9, 1987) (concurring opinion by Chief Judge Bauer)), states (slip 
op. at 10, n.1): 


"The milk problem is so vast that fully to comprehend it would 
require an almost universal knowledge ranging from geology, biology, 
chemistry and medicine to the niceties of the legislative, judicial and 
administrative processes of government." Queensboro Farm Products, 
Inc. v. Wickard, 137 F.2d 969, 975 (2d Cir. 1943) (Frank, J.). 


The court in County Line also quotes the holding in Queensboro that (id. 
at 10): 


"The Supreme Court has admonished us that interpretations of a 
statute by officers who, under the statute, act in administering it as 
specialists advised by experts must be accorded considerable weight by 
the courts." (footnotes omitted) 137 F.2d at 980. Similar weight is due 
the Secretary’s [the court’s footnote is quoted immediately above] 
interpretation of the regulations he propagates. United States v. 
Larionoff, 97 S. Ct. 2150, 2155, 431 U.S. 864, 872 (1977). 


In Ogden Dairy Co. v. Wickard, 157 F.2d 445, 446 (7th Cir. 1946), cert. 
denied, 330 U.S. 827 (1947), the court stated that the "complexities" of the 
milk program “are immediately apparent," and in United States v. Lehigh 
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Valley Coop. Farmers, 183 F. Supp. 80, 89 (E.D. Pa. 1960), rev’d on other 
grounds, 287 F.2d 726 (3d Cir. 1961), rev’d, 370 U.S. 76 (1962), the court 
referred to the milk regulatory program as a “very complicated area of 
Federal regulation. ...". From my own 29-year involvement with the milk 
regulatory program, I share the foregoing views as to the complexity of the 
milk regulatory program and the litigation arising under the program.° 

Here, as in Driscoll v. Edison Light & Power Co., 307 U.S. 104, 122 (1939) 
(concurring opinion by Mr. Justice Frankfurter), the Secretary was dealing 
with issues that do "not present questions of an essentially legal nature in the 
sense that legal education and lawyers’ learning afford peculiar competence 
for their adjustment." 


II. The Act Limits the Scope of Inquiry in This Proceeding to the Matters 
Raised in the Petitions Filed by Petitioners, and Does Not Permit an 
Award of Monetary Damages. 


Before considering the substantive issues raised in this proceeding, it is 
important to recognize two limitations applicable to proceedings under § 
8c(15)(A) of the Act (7 U.S.C. § 608c(15)(A)). First, the ALJ and the 
Judicial Officer can only rule on matters raised in the Petitions filed by 
petitioners. Second, the Act does not permit an award of monetary damages. 


A. The Act Limits the Scope of Inquiry in a § 8c(15)(A) Proceeding 
to the Matters Raised in the Petitions Filed by Petitioners. 


Section 8c(15)(A) of the Act provides (7 U.S.C. § 608c(15)(A) (emphasis 
added)): 


(15) Petition by handler for modification of order or exemption; 
court review of ruling of Secretary 


(A) Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 


‘From 1950 to 1960, I participated in every milk case appealed to the Federal appellate 
courts. Since July 1972, I have decided every milk case appealed to the Secretary. 
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thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 
with law. 


Under the plain terms of the Act, the Secretary’s authority is limited to 
ruling “upon the prayer of such petition" (7 U.S.C. § 608c(15)(A)). This 
principle was recently stated in In re Farm Fresh, Inc., 49 Agric. Dec. 23, 
79-80 (1990), aff'd on other grounds, CIV-90-688 T (W.D. Okla. June 24, 
1991), as follows: 


In addition to disagreeing with the ALJ on the merits of the Notice 
of Hearing issue, I disagree with the ALJ on procedural grounds. That 
is, I believe that it was inappropriate for the ALJ to hold that the 
Notice of Hearing (and therefore the amendatory order) was invalid on 
the basis of a sentence in the Notice of Hearing not relied upon by the 
petitioner. It should be noted that this is not the typical proceeding 
brought before the ALJs whereby the Department is the complainant, 
and the ALJ might appropriately note sua sponte a ground of defense 
not noticed by the respondent’s counsel. Rather, a § 8c(15)(A) 
proceeding is instituted by a private party, who is responsible for 
framing the issues. Under § 8c(15)(A) of the Act (7 US.C. § 
608c(15)(A)), only a handler may file “a written petition" challenging 
an order, or any provision thereof, after which the handler shall be 
given opportunity for a hearing "upon such petition, in accordance with 
regulations made by the Secretary," and with a ruling made “upon the 
prayer of such petition...." Neither the statute nor the Rules of 
Practice authorize an ALJ or the Judicial Officer to challenge an order 
or a provision thereof upon a basis not raised by the handler. The 
Rules of Practice require the petition to specifically state the "grounds" 
for the challenge (7 C.F.R. § 900.52(b)(4)), limit the evidentiary record 
to matters relevant and material to those grounds (7 C.F.R. § 
900.60(d)), and require the ALJ to base his decision on that record (7 
C.F.R. § 900.64(c)). 


Even though the petitioner contested the adequacy of the Notice of 
Hearing in its petition, petitioner did not rely on the ground relied 
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upon by the ALJ in holding that the Notice of Hearing was inadequate. 
Accordingly, I believe that it was error for the ALJ to raise sua sponte 
the issue as to whether the sentence limiting the receipt of evidence "to 
the economic and marketing conditions which relate to the location 
adjustment provisions of the proposed merged and expanded Southwest 
Plains marketing area" precluded the receipt of evidence on the issue 
as to whether Lincoln County should be placed in Zone I. 


The Judicial Officer has suggested, by way of dicta, that in a disciplinary 
proceeding instituted by the Department, it might be appropriate to permit an 
amendment to the complaint at the conclusion of the hearing to conform to 
the proof. See In re Steinberg Bros. Co., 43 Agric. Dec. 1878, 1896 n. 22, 
1902-03 (1984). But that practice would not be appropriate in a § 8c(15)(A) 
proceeding such as this, in view of the express statutory language discussed 
above, and the industry-wide effect of the decision in a § 8c(15)(A) 
proceeding. 


B. The Act Does Not Authorize the Award of Monetary Damages. 


Under the plain terms of the Act, a handler’s Petition under § 8c(15)(A) 
of the Act is limited to "stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in 
accordance with law and praying for a modification thereof or to be exempted 
therefrom," and the Secretary is limited to ruling "upon the prayer of such 
petition” (7 U.S.C. § 608c(15)(A) (emphasis added)). There is no 
authorization in the Act, the Marketing Orders, or the Rules of Practice for 
consequential damages (as distinguished from a return of monies paid) to be 
awarded in § 8c(15)(A) proceedings. In over 50 years of proceedings under 
this Act, consequential damages were not awarded until a district court 
awarded interest in Cumberland Farms, Inc. v. Lyng, CIV. No. 88-2406 (D.N.J. 
July 18, 1989), with which I disagree. In some cases, petitioners and the ALJ 
have attempted to distinguish fruit and vegetable orders from milk orders by 
contending that the latter orders only involve monies paid, and never 
consequential injury. (See In re Wileman Bros. & Elliott, Inc. (Wileman II), 
50 Agric. Dec. _, slip op. at 40 (Sept. 30, 1991), appeal docketed, No. CV F 
90-473 OWW (E.D. Cal. Oct. __, 1991.)) This allegation is incorrect. For 
example, a milk supply plant might well suffer only consequential damages 
from a pooling provision that required an unlawfully high percentage of its 
milk to be delivered to distributing plants. Nonetheless, no case (except 
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Cumberland Farms) has ever been decided under milk orders or fruit and 
vegetable orders which would allow for interest or other consequential 
damages. 

There have, of course, been some milk cases in which, as a result of a 
determination that an obligation to pay money imposed on a milk handler by 
a Market Administrator was unlawful, refunds have been made to the handler. 
See, e.g., In re Defiance Milk Products Co., 44 Agric. Dec. 11, 59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), reprinted in 47 Agric. Dec. 1377 (1988). But even “where a 
handler has been awarded money in a § 8c(15)(A) proceeding, interest [i.e., 
consequential damage] has never been awarded." Jd. at 60. 

Furthermore, even though an obligation unlawfully imposed on a milk 
handler might permit a return of the money unlawfully exacted from the 
handler, the general practice in this Department is first to give the Secretary 
the opportunity, in his rulemaking capacity, to correct the error, retroactively. 
As stated in In re Farm Fresh, Inc., 49 Agric. Dec. 23, 99-101 (1990), aff'd on 
other grounds, CIV-90-688 T (W.D. Okla. June 24, 1991), printed in 50 Agric. 
Dec. 1 (1991), appeal docketed, No. 91-6286 (10th Cir. Aug. 8, 1991): 


Since I am dismissing the petition, it is unnecessary for me to rule 
on what relief would have been appropriate if the petition were not 
dismissed. However, if the petition were not dismissed, I would have 
remanded the proceeding for the Secretary to determine the 
appropriate remedy in his legislative capacity, for the reasons set forth 
in Respondent’s Appeal Petition at 36-69, attached as Appendix B, and 
Respondent’s Reply Brief filed Oct. 11, 1988, at 5-7, attached as 
Appendix C. (These excerpts from respondent’s briefs will not be 
published in Agriculture Decisions, since it is not necessary for me to 
decide this issue.) 


As stated in In re Baker & Sons, Dairy, Inc., 48 Agric. Dec. [818, 
865-66 (1989)], appeal docketed sub nom. [Kinnett Dairies, Inc. v. 
Yeutter, No. 89-106-COL (D. Ga. Oct. 10, 1989)]: 


VI. Ifthe Secretary's Temporary, Emergency Rulemaking 
Action Were Found Unlawful, the Proper Course 


Would Be to Remand the Matter to the Secretary for 
Lawful Action. 
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If the Secretary’s temporary, emergency rulemaking action 
were held to be unlawful; the proper course would be to remand 
the proceeding to the Secretary to determine in his legislative 
capacity the appropriate action to be taken, which might or 
might not result in any payment to petitioners. See In re 
Defiance Milk Products Co., 44 Agric. Dec. 11, 57-62 (1985), 
aff'd on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), 
aff'd, 857 F.2d 1065 (6th Cir. 1988);* In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 
(1979),’ dismissed per settlement 


*In Defiance, the Judicial Officer recognized that some courts had 
awarded monetary relief to some handlers, but the Judicial Officer did 
not adopt that policy as the proper Departmental policy. 


In In re Borden, Inc., 38 Agric. Dec. 1061 (1979) (remand order), 
the Judicial Officer remanded the proceeding to the ALJ to determine 
the damages [i.e., the return of money paid by the handler]. But that 
remand order does not reflect the Department’s customary practice, 
since the remand order related to two related proceedings, one of 
which was controlled by a court decision holding that Borden was 
entitled to recover overpayments from the producer-settlement fund. 
Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 1976). 


agreement, 40 Agric. Dec. 1711 (1979); In re Babcock Dairy Co. 
of Ohio, 35 Agric. Dec. 431, 444-46 (1976), remanded sub nom. 
American Dairy of Evansville, Inc. v. Bergland, 627 F.2d 1252, 
1261-62 (D.C. Cir. 1980) (remanding case to the Secretary to 
issue new provisions supportable on the record or to hold a new 
hearing on the issue, at the Secretary’s discretion, while granting 
petitioner prospective relief in the interim). 


In some cases, courts have remanded proceedings for further 
administrative consideration. See, e.g. Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the 
proper course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if 





LANSING DAIRY, INC., et al. 
50 Agric. Dec. 1453 


he had limited himself to statutory authority); American Dairy 
of Evansville, Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 
809, 817-18 (D.C. Cir. 1975) (rule invalidated and proceeding 
remanded to the Secretary for a new rulemaking proceeding in 
compliance with the APA, with invalidated regulation to remain 
in effect in interim). 


In other cases, courts have refused to give refunds to 
prevailing parties, notwithstanding the illegality of administrative 
action. See, e.g. Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. 
Cir. 1968) (where “nearby differential" was held invalid, 
equitable considerations precluded refund to prevailing parties). 
See, also, Lehigh Valley Coop. Farmers, Inc. v. United States, 370 
US. 76, 99 (1962) (where regulation held invalid, Court left 
open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States 
v. Morgan, 307 U.S. 183, 185-98 (1939). 


In In re Defiance Milk Products Co., 44 Agric. Dec. 11, 57-59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), reprinted in 47 Agric. Dec. 1377 (1988), referred to in the 
preceding quotation, it is stated: 


Ill. If the Secretary's Temporary Rulemaking Action Were 
Found Unlawful, the Proper Course Would Be to Remand 
the Matter to the Secretary for Lawful Action. 


After concluding that it was unlawful for the Secretary to refuse to 
adopt petitioner’s proposal, the ALJ ruled (Initial Decision at 28): 


The result of the Secretary’s action was that petitioner was 
required to pay 40 cents per hundredweight more for producer 
milk than its competitors marketing other Class III products. 
The proper remedy in such circumstances is for the Market 
Administrator of Order 33 to reimburse petitioner the amount 
of this overcharge. 


In the first place, petitioner was not required to pay more for milk 
than its competitors making evaporated milk or any of the other 14 
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products remaining in Class III. Only handlers making butter, nonfat 
dry milk and cheese (except cottage cheese and cottage cheese curd) 
benefited from the temporary price reduction. All handlers of the 15 
products remaining in Class III, including other handlers making 
evaporated milk, continued to pay the same basic formula price 
previously set by a valid rulemaking proceeding. 


But even if the Secretary’s rulemaking action were held to be 
unlawful, the proper course would be to remand the proceeding to the 
Secretary to determine in his legislative capacity the appropriate action 
to be taken, which might or might not result in any payment to 
petitioner. 


If, for example, the Secretary’s temporary rulemaking action were 
held unlawful because the Secretary failed to explain in his rulemaking 
decision that he was actually reclassifying milk used to produce butter, 
nonfat dry milk and cheese (except cottage cheese and cottage cheese 
curd) in a new Class III(A), priced 40¢ less than the basic formula 
price applicable to Class III, the obvious remedy would be for the 
Secretary to amend his findings and conclusions, which would eliminate 
the illegality. 


If, on the other hand, it were held (i) that substantial evidence does 
not support putting butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) in the temporary, new Class III(A), or 
(ii) that it is unlawful to include butter, nonfat dry milk and cheese 
(except cottage cheese and cottage cheese curd) in the temporary, new 
Class III(A) without also including evaporated milk, the Secretary 
might (a) want to hold a new hearing to determine nunc pro tunc what 
temporary action should have been taken (which could take anyone of 
numerous forms), (b) acquiesce in the determination of illegality and 
annul the temporary rulemaking action as to all handlers, or (c) include 
evaporated milk (and perhaps other products) in the temporary, new 
Class III(A). There would be no basis for binding the Secretary to 
take only one action, viz., include evaporated milk, but none of the 
other 14 products that would remain in Class III, in the new Class 
III(A). 
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Where it has been administratively determined that the Secretary’s 
rulemaking action is unlawful, it has been the practice in this 
Department for more than 40 years to remand the proceeding to the 
Secretary, rather than for the ALJs or the Judicial Officer to take 
corrective rulemaking action. See, e.g., In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 (1979), 
dismissed per settlement agreement, 40 Agric. Dec. 1711 (1979); In re 
The Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), 
remanded sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the Secretary 
to issue new provisions supportable on the record or to hold a new 
hearing on the issue, at the Secretary's discretion, while granting 
petitioner prospective relief in the interim). 


Even during the period prior to 1980, when the delegation of 
authority to the Judicial Officer included authority to perform “any 
regulatory function" (7 C.F.R. § 2.35 (1979)), which is not now in the 
Judicial Officer’s delegation of authority (7 C.F.R. § 2.35 (1984)), in 
actual practice, the Judicial Officer always refrained from exercising 
any rulemaking function. Flavin, "The Functions of the Judicial Officer, 
USDA," in 26 Geo. Wash. L. Rev. 277, 278 n. 9 (1958) (written by the 
Department’s Judicial Officer from 1942 to 1972). 


In similar situations, courts also frequently remand proceedings for 
further administrative consideration. See, e.g., Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the proper 
course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if he had 
limited himself to statutory authority); American Dairy of Evansville, 
Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 809, 817-18 (D.C. 
Cir. 1975) (rule invalidated and proceeding remanded to the Secretary 
for a new rulemaking proceeding in compliance with the APA, with 
invalidated regulation to remain in effect in interim). 


In other cases, courts have refused to give refunds to prevailing 
parties, notwithstanding the illegality of administrative action. See, e.g., 
Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where “nearby 
differential" was held invalid, equitable considerations precluded refund 
to prevailing parties). See, also, Lehigh Valley Coop. Farmers, Inc. v. 
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United States, 370 U.S. 76, 99 (1962) (where regulation held invalid, 
Court left open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States v. 
Morgan, 307 U.S. 183, 185-98 (1939). 


Courts have, however, awarded relief to prevailing parties in some 
cases distinguishable from the present case. In Fairmont Foods Co. v. 
Hardin, 442 F.2d 762 (D.C. Cir. 1971), a handler challenged the 1965 
promulgation of a higher Class I price applicable to its plant location 
and requested a refund of the difference between the pre-1965 price 
and the higher price it had been forced'to pay between 1965 and 1968 
as a result of the amendment. Jd. at 766 n. 16. The court set aside the 
amendment because the rulemaking record did not contain substantial 
evidence to support it. Jd. at 767. The court concluded that the 
plaintiff was entitled to recover the “overpayments which it made 
pursuant to this invalid Order." Jd. at 773. 


In Fairmont Foods, the court held that the handler should only have 
paid the price set by the valid Order provision which, preceded the 
invalid amendment, and that the "overpayments" should be returned to 
the handler. In the present case, however, the price petitioner paid for 
milk in June and July 1983 was the same price it had been paying 


which had been set by a valid Order provision not even challenged in 
this proceeding. There is no prior, valid price to revert to, as in 
Fairmont Foods, because the prior, valid price is the one which 
petitioner paid in this case. 


Similarly, in Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 
1976), and Abbotts Dairies Division of Fairmont Foods, Inc. v. Butz, 584 
F.2d 12, 16-21 (3d Cir. 1978), handlers challenged order amendments 
which raised the Class I price for their milk above the level at which 
it had been previously set. The courts found insufficient evidence for 
the amendments, and, therefore, held that they were invalid. The 
handlers’ recoveries were based on the fact that they had paid a price 
set by invalid Order provisions. But, as stated above, here petitioner’s 
price for milk was set by a prior, valid Order provision. Accordingly, 
those cases are not analogous to the situation here. 
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In the present case, if the Secretary’s temporary, rulemaking action 
were held unlawful, I would adhere to the Department’s settled 
practice for over 40 years, and remand the proceeding to the Secretary 
for further legislative consideration. That action is particularly 
appropriate here in view of the numerous, reasonable options available 
to the Secretary, if his original, temporary action were held invalid. 


Similarly, in In re Sequoia Orange Co., 47 Agric. Dec. 2, 191 (1988), aff'd 
in part and remanded sub nom. Riverbend Farms, Inc. v. Yeuiter, No. CV F-88- 
98 EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), appeal 
docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th Cir. 
June 11, 1990), it is stated: 


Finally, even if petitioners had properly made a case as to the 
omission of alternative views (which they did not), and I believed: such 
an omission to be legal error (which I do not), rather than hold invalid 
those weekly volume regulations where petitioners proved their case, 
in this respect, I would have remanded the matter to the Division 
Director to make a determination at the present time as to whether the 
additional information would have altered the regulation for the week 
in question. See Addison v. Holly Hill Fruit Products, Inc., 322 US. 
607, 619-23 (1944); In re Oak Tree Farm Dairy, Inc., 38 Agric. Dec. 113, 
165-66 (1979) (decision on remand), aff'd, 544 F. Supp. 1351 (E.D.N.Y. 
1982). 


However, irrespective of whether the Secretary should be permitted to 
correct an error retroactively, where error has been found in a § 8c(15)(A) 
proceeding, an award of monetary damages (as distinguished from a return 
of money already paid) is not permitted by the Act. — 


Ill. The Lawfulness of an Order or Provision Thereof or Regulation 
Issued Thereunder Must Be Determined Only Upon the Basis of 
the Evidence Before the Secretary in the Formal or Informal 
Rulemaking Records, and Not by Evidence Received at a § 
8c(15)(A) Proceeding. 


It is well settled that the lawfulness of a Marketing Order or a provision 
thereof or a regulation issued thereunder must be judged by the facts 
contained in the formal or informal hearing record, rather than by facts 
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petitioners would seek to introduce at a § 8c(15)(A) hearing. See Dairymen’s 
League Coop. Ass’n v. Brannan, 173 F.2d 57, 66 (2d Cir.), cert. denied, 338 
US. 825 (1949); Beatrice Creamery Co. v. Anderson, 75 F. Supp. 363, 367 (D. 
Kan. 1947); Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 228 (E.D. Mo. 
1945), aff'd, 157 F.2d 87 (8th Cir.), cert. denied, 329 U.S. 788 (1946); In re 
Sequoia Orange Co., 41 Agric. Dec. 1511, 1521-23 (1982), order transferring 
case, No. 82-2510 (D.D.C. June 14, 1983), aff'd on other grounds, No. CV F 
83-269 (E.D. Cal. Dec. 21, 1983). This has been true for almost 50 years, as 
this quotation from Lamers Dairy makes clear (In re Lamers Dairy, Inc., 36 
Agric. Dec. 265, 280-84 (1977), aff'd, No. 77-C-173 (E.D. Wis. Sept. 28, 1977), 
printed in 36 Agric. Dec. 1642 (1977), aff'd, 607 F.2d 1007 (7th Cir. 1979) 
(unpublished), cert. denied, 444 U.S. 1077 (1980)), as follows: 


The petitioners have misconceived the basic nature of a review 
proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 608c(15)(A)). An action brought 
pursuant to § 8c(15)(A) of the Act is not a trial de novo but rather is 
a proceeding to review the record, on which the challenged 
administrative decision is based, to determine whether the 
administrative decision is based on substantial record evidence. Wawa 
Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), affirmed, 149 
F.2d 860, 862 (C.A. 3); Windham Creamery, Inc. v. Freeman, 230 F. 


Supp. 632, 633 (D.N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari 
denied, 382 U.S. 979. See also, In re College Club Dairy, Inc., et al., 15 
Agriculture Decisions 367, 371 (1956). 


The petitioners have the right to contend in this proceeding that the 
Class I price under Federal Order No. 30 is too high and that the pool 
plant qualification standards are too low. But the question is, upon 
what record is the determination as to the validity of such Order 
provisions to be made? 


It has been settled for more than 30 years that evidence such as that 
proffered by petitioners in this case is not admissible in a review 
proceeding under § 8c(15)(A) of the Act. In re Andrew W. Leonberg, 
32 Agr Dec 763, 792-793 (1973), appeal pending, it is stated: 


It is well established that when the lawfulness of the Order 
itself or a provision thereof is attacked, the Act affords no trial 
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de novo by way of the 8c(15)(A) petition. The Order must 
stand or fall upon the basis of the evidence before the Secretary 
adduced during the promulgation proceedings, and additional 
evidence is not relevant or admissible in the 8c(15)(A) 
proceeding. “To allow evidence [in the 8c(15)(A) proceeding 
not presented in the promulgation proceeding] would be to 
reopen, rather than to judge, the promulgation proceeding." 
United States v. Mills, 315 F.2d 829, 836 (C.A. 4), certiorari 
denied, 374 U.S. 832. Accord: Dairymen’s League Cooperative 
Ass’n v. Brannan, 173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 
U.S. 825; In re Terrace Park Dairy, 12 Agriculture Decisions 
1383, 1396-1397 (1953); Sprague Dairy Co. v. Anderson, 6 
Agriculture Decisions 729 (N.D. Ill.). See, also, Acme Fast 
Freight, Inc. v. United States, 154 F. Supp. 239, 241 (S.D.N.Y.).’ 


This exclusionary rule is necessary to maintain the integrity 
of the regulatory program. The promulgation of an Order or an 
amendment thereto is formal rulemaking subject to section 7 of 
the Administrative Procedure Act (5 U.S.C. § 556), which 
provides that no rule shall be issued except as "supported by and 
in accordance with the reliable, probative, and substantial 
evidence." Section 8c(4) of the Agricultural Marketing 
Agreement Act (7 U.S.C. 608c(4)) requires that in issuing an 
Order the Secretary shall find upon the evidence introduced at 
the promulgation hearing that issuance of the Order will tend to 
effectuate the declared policy of the Act. The administrative 
process would be seriously disrupted if the Secretary based his 
determination to issue an Order upon the evidence before him, 
while the validity of his determination was later judged upon 
different evidence. Therefore, any new, relevant evidence 
bearing upon the validity of the Order must be presented first 


"Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315-19 (1968), cert. denied, 394 U.S. 929 (1969), 
is not to the contrary. In that case, the relevant "record" was the record of the evidence adduced 
at the § 8c(15)(A) proceeding, rather than the evidence adduced at the formal rulemaking 
hearing, but that was because the issue was whether the challenged Order provisions, as applied 
to the particular handler challenging the Order, created an illegal trade barrier, which is 
expressly prohibited by the Act (401 F.2d at 310-20). 
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to the Secretary in his legislative, and not in his judicial 
capacity.’ 


“Some of the petitioners’ evidence would have been irrelevant even 
in a rulemaking proceeding, e.g., evidence relating to other marketing 
areas. 


Similarly, in In re Cloverleaf Dairy Co., 4 Agriculture Decisions 627, 
632-633 (1945), affirmed sub nom. Sprague Dairy Company v. 
Anderson, 6 Agriculture Decisions 729 (N.D. Ill.), the Judicial Officer 
stated: 


Petitioners do not claim that Order No. 69 as a whole is 
invalid. They ask that the order be modified to exclude certain 
territory in Will County from the marketing area defined or that 
petitioners be exempted from the operation of the order, 
because (1) the handling of milk by petitioners is not in the 
current of interstate commerce and does not directly burden, 
obstruct or affect interstate commerce in milk or milk products, 
and (2) there is no need to include Will County under the order 


and such inclusion is arbitrary because there were no disorderly 
marketing conditions, because petitioners had satisfactory 
relationships with producers, and because the markets in Will 
County, such as Joliet, are purely local markets separated from 
Chicago by miles of rural territory. 


Petitioners insist that they are entitled under the act to a de 
novo hearing on their petition, that is, that they are entitled, 
apart from the promulgation hearings, to introduce and to have 
considered evidence on the allegations in their petition. 


The issuance of Order No. 69 was quasi-legislative in 
character. Section 8c of the act requires notice, hearing and a 
finding, upon the basis of evidence adduced at the hearing, that 
the order and all its terms and provisions will tend to effectuate 
the declared policy of the act. This proceeding is one for review 
and is of a quasi-judicial nature. Certainly, then, petitioners’ 
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complaints that the inclusion of Will County is arbitrary, 
contrary to the facts, will not effectuate the policy of the act, 
etc., must be evaluated in the light of the record upon which the 
order was promulgated, rather than by means of other and 
different evidence produced at a hearing in this proceeding. I 
think the same conclusion ought to apply to petitioners’ 
contentions that the handling of milk in Will County is not in 
the current of interstate commerce and does not directly burden, 
obstruct, or affect interstate commerce in milk or milk products. 
The answer on this point is not entirely free from doubt but, in 
addition to the notice, hearings and findings referred to above, 
the order was accompanied by a finding of (sec. 969.0(a)(4)) 
that the handling of milk in the marketing area defined “is in 
the current of interstate commerce, or directly burdens, 
obstructs, or affects interstate commerce in milk and its 
products." I think, then, that the allegations as to absence of 
any interstate commerce grounds for including Will County in 
the marketing area must also be considered upon the basis of 
the evidence adduced at the promulgation hearings. 


These conclusions denying petitioners a de novo hearing do 
not, as petitioners seem to believe, deprive them of a hearing. 


The decision is that the scope of the hearing is restricted to 
examination and consideration of the evidence in the 
promulgation record. 


The Court, in affirming the Judicial Officer’s decision in the 
Cloverleaf Dairy Co. case, just quoted, stated (Sprague Dairy Company 
v. Anderson, 6 Agriculture Decisions 729 (N.D. Ill.)): 


The validity of a marketing order issued pursuant to the 
Agricultural Marketing Agreement Act of 1937 must be 
adjudged on the basis of the promulgation hearing record which 
precedes the issuance of such an order and upon which such an 
order must be predicated. 


It has consistently been held that evidence which goes to the 
soundness of the Secretary’s decision as to an Order, to whether an 
Order should be amended, to the practicality, effectiveness or 
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desirability of an Order, or to whether the Order effectuates the 
declared policy of the Act, is properly presented to the Secretary only 
in his quasi-legislative capacity, that is, in a quasi-legislative hearing 
being held pursuant to §§ 8c(3) and (4) of the Act, and may not 
properly be presented to the Secretary in his quasi-judicial capacity in 
a § 8c(15)(A) review proceeding. See In re William S. Wright, 2 
Agriculture Decisions 327; 2 Agriculture Decisions 383, 384-385 (1943); 
In re Abbots Dairy, 2 Agriculture Decisions 553, 555-556 (1943); In re 
Brucer Dairy, 2 Agriculture Decisions 661, 662 (1943); 3 Agriculture 
Decisions 247, 249-250 (1944); In re Roberts Dairy Company, 4 
Agriculture Decisions 84, 89 (1945); In re Cloverleaf Dairy Co., et al., 
4 Agriculture Decisions 627, 632-633 (1945), affirmed sub nom. 
Sprague Dairy Company v. Anderson, 6 Agriculture Decisions 729 (N.D. 
Ill.); In re Edward J. Vagim, 17 Agriculture Decisions 167, 168-169 
(1958); In re Cedar Grove Farms, 21 Agriculture Decisions 983, 985 
(1962); In re Colonel Norman J. Riebe, 22 Agriculture Decisions 350, 
351 (1963); In re Producers Creamery Company of Springfield, 23 
Agriculture Decisions 515, 516 (1964); In re Arvin Rawlings and Blair 
Greaves, 28 Agriculture Decisions 1222, 1223 (1969); In re Diamond 
State Dairies, Inc., 25 Agriculture Decisions 1189, 1192 (1966); In re 
Tuscan Dairy Farms, Inc., et al., 30 Agriculture Decisions 1135, 1148 
(1971), affirmed, Tuscan Farms v. Hardin, 31 Agriculture Decisions 
1126, 1127-1130 (D.N.J. 1972); In re Hawthorn-Mellody, Inc., 30 
Agriculture Decisions 1774, 1791 (1971); In re Fitchett Bros., Inc., 33 
Agriculture Decisions 257, 265 (1974); In re Michaels Dairies, Inc., 33 
Agriculture Decisions 1663, 1701, 1727 (1974), affirmed [mem.], [546 
F.2d 1043] (No. 75-2023, C.A. D.C. decided December 17, 1976).° 


*There is no basis for petitioners’ contentions (Appeal, p. 4) that the 
evidence admitted in promulgation hearings is narrow in scope and that 
evidence cannot be adduced in support of the legal questions involved 
in Orders to be promulgated. See 7 CFR 900.8. 


Petitioners must confine their challenges to the rulemaking record before 
the Secretary, at the time of the rulemaking, "not some new record made 
initially in the reviewing court." Camp v. Pitts, 411 U.S. 138, 142 (1972). 
"With respect to factual contentions, the (15)(A) process can only test the 
validity of the Order by the facts contained in the promulgation hearing 
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record--which are not challenged by petitioners. Hence petitioners seek relief 
in the wrong forum." Jn re Sequoia Orange Co., 47 Agric. Dec. 2, 99 (1988), 
aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV 
F-88-98 EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), 
appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th 
Cir. June 11, 1990). Furthermore, it must be presumed (until proven 
contrary) that substantial evidence in the promulgation hearing record 
supports all of the provisions of an Order. See United States v. Rock Royal 
Co-op., Inc., 307 U.S. 533, 567-68 (1939); Pacific States Box & Basket Co. v. 
White, 296 U.S. 176, 184-85 (1935); Borden’s Farm Prods. Co. v. Baldwin, 293 
U.S. 194, 209 (1934). If that evidence is faulty, or if circumstances have 
changed so that the Order no longer produces equitable results, the remedy 
is through the amendatory or termination process--not through a § 8c(15)(A) 
proceeding. 

In the present case, petitioners did challenge the adequacy of the evidence 
in the formal rulemaking record supporting the Order provisions at issue here. 
Nonetheless, they also challenged the Order provisions on the basis of 
evidence and post hoc rationale (a federal district court’s transcript of a case 
litigated after the rulemaking record was closed) erroneously treated by the 
ALJ as if it had been received at the § 8c(15)(A) hearing (see § IV, infra). 
That cannot lawfully be done. As shown below, the ALJ’s reliance on such 
§ 8c(15)(A) "evidence" was error. 


IV. The ALJ Erred Both in Relying Upon the Amended Petition 
(Containing Alleged Inconsistent Departmental Rationale for the 
Rulemaking Gleaned From a Related District Court Case Heard 
After the Final Decision in the Rulemaking) and in Defaulting 
Respondent’s Answer for Not Being Signed by the Administrator. 


The ALJ found respondent in default because respondent’s Answer to 
Petitioners’ Amended Petition (Mar. 2, 1990) was signed by the respondent’s 
counsel and not by the Administrator, as the ALJ stated was required by the 
Rules of Practice (7 C.F.R. § 900.52a). I find this to be error, and, for the 
reasons below, I reinstate respondent’s Answer of March 2, 1990, nunc pro 
tunc. Also, it was error for the ALJ to rely upon the Amended Petition, 
containing as it did post hoc allegations and rationale from a related federal 
district court proceeding that occurred after the close of the rulemaking 
record. 
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A. The ALJ Erred in Defaulting Respondent’s Answer for Not Being 
Signed by the Administrator. 


Respondent appeals that part of the Initial Decision (pp. 4-5, July 12, 
1990) where the ALJ deemed "admitted by respondent" the allegations of the 
Amended Petition of January 29, 1990. The ALJ concluded that the Rules of 
Practice (7 C.F.R. § 900.52a) require “that the Administrator of the 
Agricultural Marketing Service shall answer petitions" (Initial Decision at 4), 
and since only the trial attorney, Mr. Cooper, had signed the Answer, "the 
purported answer to the amended petition has been filed outside the rules 
with the consequence that allegations of fact expressed in the amended 
petition are considered admitted by respondent" (Initial Decision at 5). 

I find this ruling by the ALJ to be incorrect for several reasons, and it is 
hereby overruled. For the reasons below, the respondent’s Answer of 
March 2, 1990, is hereby accepted nunc pro tunc. 

In the first place, there is nothing in the Department’s Rules of Practice 
governing § 8c(15)(A) proceedings that provides for a default (admission of 
facts) if the Answer is signed by the wrong person, or even if an Answer is not 
filed at all (7 C.F.R. §§ 900.50-.71). This is in sharp contrast to the Rules of 
Practice applicable to disciplinary proceedings instituted by the Department, 
which provide (7 C.F.R. § 1.136(a), (c)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint . . . the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. ... 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
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for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138.* 


The inclusion of a default provision in the Department’s disciplinary Rules 
of Practice, while not providing for such a default provision in the 
Department’s § 8c(15)(A) Rules of Practice, is based on the fact that issues 
involved in a § 8c(15)(A) proceeding are too important to the public interest 
to be adversely affected or compromised by negligence or inaction in filing a 
timely Answer. If such default provisions were included in § 8c(15)(A) Rules 
of Practice, innocent producers would suffer--not the Department. 
Accordingly, the Department’s § 8c(15)(A) Rules of Practice wisely do not 
permit a failure to file a timely Answer by the Department to operate as an 
admission of the facts pled in a Petition. It is not unusual, where the 
government is acting in its sovereign capacity carrying out a governmental 
function for the benefit of the public, to have different rules apply than the 
rules applied to private parties or to the government when it is acting in its 
proprietary capacity. See, e.g., Schweiker v. Hansen, 450 U.S. 785, 786-91 
(1981); Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-86 (1947); United 
States v. State of Florida, 482 F.2d 205, 209 (Sth Cir. 1973); United States v. 
Georgia-Pacific Co., 421 F.2d 92, 100-01 (9th Cir. 1970); 4 K. Davis, 
Administrative Law Treatise §§ 20:1-20:12 (2d ed. 1983). Irrespective, however, 
as to whether there is a logical basis for the difference between the 
Department’s disciplinary Rules of Practice and the Department’s § 8c(15)(A) 
Rules of Practice, the fact is that nothing in the § 8c(15)(A) Rules of Practice 
provides for an admission in the case of the Department's failure to file a 
timely Answer, or failure to have the Answer signed by the proper party. 
Accordingly, if a proper Answer is not filed on time, the ALJ’s only recourse 
is to cajole the Department into filing a proper Answer. 

In addition, the ALJ is not correct in ruling that the government’s Answer 
is defective without the Administrator’s signature. The respondent’s Appeal 
Petition (Aug. 29, 1991) has listed a number of reasons why the ALJ is in 
error on this point (I agree with respondent), some of which are included 
hereafter. 


*By way of analogy, the Federal Rules of Civil Procedure provide that "[a]verments in a 
pleading to which a responsive pleading is required ... are admitted when not denied in 
responsive pleading" (Feb. R. Civ. P. 8(d)). 
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The applicable rule (7 C.F.R. § 900.52a) does say that "the Administrator 
shall file an answer," but the rule for amended pleadings does not specify who 
shall file (7 C.F.R. § 900.52b). In any event, the term “Administrator” is 
defined as including those delegated to act for the Administrator (7 C.F.R. § 
900.51(e)). The rules are silent on who may “sign,” and just address who shall 
“file” the Answer. Even if one assumes that "file" is the equivalent of "sign," 
the rules nowhere preclude the Departmental attorneys from signing for their 
client; but, to the contrary, USDA attorneys have clearly-delegated authority 
from the Secretary, through the General Counsel, to represent the 
Department’s position in any 7 U.S.C. § 608c(15)(A) proceeding (see 7 C.F.R. 
§ 2.31(h); 7 C.F.R. § 900.51(e); and 7 C.F.R. § 900.60(b)). 

The rules concerning Answers and Amended Answers are no more 
restrictive than any other pleadings under the Rules of Practice. Briefs are 
filed by each "party" (7 C.F.R. § 900.64(b)), Petitions and Interim Relief 
requests by a "handler" (7 C.F.R. §§ 900.52(a), .70(a)) and Answers thereto 
by the "Administrator" (7 C.F.R. §§ 900.52a(a), .70(c)). All of these documents 
in this proceeding were signed by the respective attorney, but the ALJ did not 
find any of these defective. 

The respondent lists two examples where the Judicial Officer has accepted 
documents signed only by respondent’s attorney (see documents relating to Jn 
re M&R Tomato Distributors, Inc.. AMA Docket No. No. F&V 966-2 
(attached to respondent’s Appeal Petition herein (Aug. 29, 1990)); and the 
Appeal Petition in Jn re Farm Fresh, Inc., supra). 

Moreover, the ALJ has not held petitioners to the same standard, allowing 
petitioners’ counsel to do that which the ALJ did not allow respondent—get 
documents into the proceeding signed, or filed, or executed, solely by the 
petitioners’ attorney. 

Curiously, the ALJ in this proceeding had ordered respondent’s counsel to 
do exactly that which the ALJ defaulted the USDA attorney for doing. In the 
ALJ’s one-page Order Granting Leave to File Amended Petition (Jan. 31, 
1990), the ALJ ordered: “Respondent’s counsel may file an answer to the 
amended petition . . . ." Based upon this, and the Rules of Practice provisions 
already set forth, it is perplexing that the ALJ defaulted respondent, especially 
since the petitioners had not raised a pleading defect. This issue had just 
been addressed with this same ALJ, in Farm Fresh, supra, during the same 
time period as the pendency of the instant proceeding. 

In fact, respondent argues that this same ALJ, sua sponte, erroneously 
raised issues in that § 8c(15)(A) proceeding (Farm Fresh) which had not been 
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pled by a petitioner, as follows (Respondent’s Appeal Petition at 4-5 (Aug. 29, 
1990)): 


In the Initial Decision and Order herein, the Administrative Law 
Judge found that the Rules of Practice “do not provide that 
respondent’s counsel may execute answers to petitions or answers to 
amended petitions". (Initial Decision and Order, page 4). Hence, he 
found that paragraph 11 was "admitted by respondent" (/d., page 5) and 
made findings and conclusions in accord with this ruling (e.g., Finding 
of Fact 16; Conclusions, pages 47-48). In so ruling, the Judge ignored 
the recent decision of the Judicial Officer that this same Judge was in 
error for raising issues in a 15(A) proceeding that had not been plead 
by the petitioner. Jn re Farm Fresh, Inc., AMA Docket No. M 106-2, 
Decision and Order of the Judicial Officer, filed April 12, 1990, pages 
52-53.° The Judge claims said instruction is inapposite in the instant 


°The material from Farm Fresh is included again here (see § II(A), supra) for convenience 
of the reader (49 Agric. Dec. at 79-80): 


In addition to disagreeing with the ALJ on the merits of the Notice of Hearing issue, I 
disagree with the ALJ on procedural grounds. That is, I believe that it was inappropriate for the 
ALJ to hold that the Notice of Hearing (and therefore the amendatory order) was invalid on the 
basis of a sentence in the Notice of Hearing not relied upon by the petitioner. It should be 
noted that this is not the typical proceeding brought before the ALJs whereby the Department 
is the complainant, and the ALJ might appropriately note sua sponte a ground of defense not 
noticed by the respondent’s counsel. Rather, a § 8c(15)(A) proceeding is instituted by a private 
party, who is responsible for framing the issues. Under § 8c(15)(A) of the Act (7 U.S.C. 


§ 608c(15)(A)), only a handler may file "a written petition" challenging an order, or any provision 
thereof, after which the handler shall be given opportunity for a hearing "upon such petition, in 


accordance with regulations made by the Secretary," and with a ruling made “upon the prayer 
of such petition. ...". Neither the statute nor the Rules of Practice authorize an ALJ or the 
Judicial Officer to challenge an order or a provision thereof upon a basis not raised by the 
handler. The Rules of Practice require the petition to specifically state the "grounds" for the 
challenge (7 C.F.R. § 900.52(b)(4)), limit the evidentiary record to matters relevant and material 
to those grounds (7 C.F.R. § 900.60(d)), and require the ALJ to base his decision on that record 
(7 C.F.R. § 900.64(c)). 


Even though the petitioner contested the adequacy of the Notice of Hearing in its petition, 
petitioner did not rely on the ground relied upon by the ALJ in holding that the Notice of 
Hearing was inadequate. Accordingly, I believe that it was error for the ALJ to raise sua sponte 
the issue as to whether the sentence limiting the receipt of evidence "to the economic and 
marketing conditions which relate to the location adjystment provisions of the proposed merged 
and expanded Southwest Plains marketing area” precluded the receipt of evidence on the issue 
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proceeding since the petition and amended petition necessarily had 
already been filed before the amended answer. (Initial Decision and 
Order, nt. 5). He neglects, however, to note that petitioners could have 
filed a further amended petition (7 C.F.R. 900.52b), or an appropriate 
motion to strike the amended answer or to issue a default ruling on 
this point (7 C.F.R. 900.59), if they wished to pursue this contention. 
Petitioners did neither. In fact, they totally ignored this supposed 
defect when filing their further motions and briefs (petitioners’ 
documents filed April 20, 1990, and May 1, 1990). Hence, petitioners 
waived any pleading defect, and the Judge was in error in raising this 
issue. 


Once again, I find the ALJ to be in error for raising issues sua sponte not 
pled by petitioners in the § 8c(15)(A) Petition. In addition, the § 8c(15)(A) 
Rules of Practice do not invalidate an Answer signed by a Department 
attorney." Moreover, the § 8c(15)(A) Rules of Practice do not provide for 
a default (admission of facts) even if the Department fails to file a timely 
Answer. 


B. The ALJ’s Reliance Upon the Amended Petition Was Error for the 
Reason, Inter Alia, That the Purported Facts Therein Occurred 
After the Rulemaking Record Was Closed. 


as to whether Lincoln County should be placed in Zone I. 


By way of analogy, the Federal Rules of Civil Procedure expressly authorize (and require) 
an attorney of record to sign a pleading (if the party is represented by an attorney), and there 
is no requirement that the party also sign the pleading (Fep. R. Civ. P. 11). Of course, it is 
widely and generally understood that the administrative process, while similar to a court 
proceeding, is not as formal. For instance, responsible hearsay evidence is routinely admitted 
in administrative fora. Moreover, I have routinely held that the technicalities of court pleading 
are not applicable in the Department’s administrative process (see In re Boswell, 49 Agric. Dec. 
210, 211-14 (1990); In re Hickey, 47 Agric. Dec. 840, 850-51 nn. 6 & 7 (1988), aff'd, 878 F.2d 385 
(9th Cir. 1989) (text in WESTLAW), reprinted in 48 Agric. Dec. 107 (1989); In re White, 47 Agric. 
Dec. 229, 264-65 (1988), aff'd per curiam, 865 F.2d 262 (6th Cir. 1988) (text in WESTLAW); In 
re Collins, 46 Agric. Dec. 217, 232-33 (1987); In re H&J Brokerage, Inc., 45 Agric. Dec. 1154, 
1197-98 (1986); In re Saylor, 44 Agric. Dec. 2238, 2480-81 (1985)). There is no basis for reading 
into the § 8c(15)(A) Rules of Practice a technicality not even required in a federal court 
proceeding. 
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On January 29, 1990, petitioners sought leave to amend their Petition, and 
simultaneously filed a brief in support thereof. The ALJ granted this motion 
by Order dated January 31, 1990, and also ordered that "[r]espondent’s 
counsel may file answer to the amended petition no later than March 2, 1990." 
The amendment read, in toto, as follows: 


11. On September 21, 1989, after the issuance of the final decision the 
Secretary of Agriculture, by counsel, in argument to the United States 
District Court for the Western District of Michigan, revealed that 
important considerations of the Secretary of Agriculture in making the 
subject location adjustment amendments were: (a) a very small 
percentage of milk received by Frigo is used for Class I purposes, and 
virtually all of Frigo’s milk is used for Class III, or cheese, (b) the 
purpose of the marketing order and the Act is to assure supplies for 
Class I use, (c) that Frigo, while not supplying the fluid market, had 
drawn significant sums of money from the pool in order to pay 
producers, and (d) the action of the Secretary reducing blend prices for 
milk delivered to the Frigo plants was intended to correct the foregoing 
situation. The reasons advanced by the Secretary to the District Court, 
which related the price of milk which should be received by Frigo 
producer patrons to the use made of Frigo milk receipts, is expressly 
prohibited by the Agricultural Marketing Agreement Act, and such 
rationale serving any part as the basis for the Secretary’s decision 
renders the decision unlawful. 


Thereafter, in what appears to be a strict observance of the ALJ’s 
January 31, 1990, Order, and which does not violate the § 8c(15)(A) Rules of 
Practice (§ IV(A), supra), respondent filed its Answer on March 2, 1990, 
which reads in its entirety, as follows: 


ANSWER TO AMENDMENT TO PETITION 


Respondent, the Administrator of the Agricultural Marketing 
Service of the United States Department of Agriculture, answers the 
amendment to the above-titled petition, requested on January 29, 1990, 
and granted on January 31, 1990, as follows: 


11. Respondent denies the allegations in paragraph 11 of the 
amended petition, except to admit that counsel for the Secretary 
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appeared and argued in the United States District Court for the 
Western District of Michigan on September 21, 1989. Respondent 
further answers that the formal rulemaking actions challenged in this 
proceeding can be judged only on the basis of the formal rulemaking 
record and, thus, the allegations in paragraph 11 of the amended 
petition are irrelevant and immaterial to the issues in this proceeding 
and no evidentiary material may be admitted in this proceeding 
regarding said allegations. 


As explained in the immediately preceding section (IV(A)), it was error 
for the ALJ to default respondent’s Answer, with the result that the ALJ 
deems respondent to have admitted the allegations of the Amended Petition’s 
paragraph 11. If I understand correctly the ALJ’s analysis here, the ALJ 
would, on the one hand, default respondent on paragraph 11 for the reason 
that a government attorney cannot sign for the Administrator, but would then, 
on the other hand, take a government attorney’s argument in a separate 
proceeding in open court on a remote point (irreparable injury to petitioners 
under legal requirements for a preliminary injunction) as a basis to 
retroactively render unlawful the Secretary’s reasoned decision in a formal 
rulemaking whose record has been closed. The inconsistency of the ALJ’s 
position is clear. An ALJ in an administrative proceeding does not, and 
should not, possess the ex parte power to decide when that ALJ will allow the 
government attorney to bind the Department, and when the ALJ will not. 

Moreover, the ALJ’s underlying acceptance of the proposition that post- 
rulemaking "facts" may be put forward in a way to attack successfully a formal 
rulemaking after the record is closed is incorrect. Even petitioners understand 
that the rulemaking may not be successfully attacked with post hoc evidence 
and rationale, and petitioners clearly stated this in their initial filing in this 
proceeding (Petitioners’ Brief on the Merits at 8 (Oct. 31, 1989), as follows 
(emphasis added): 


Because this proceeding involves review of a fully-developed 
rulemaking record and decision, and does not allow for de novo hearing, 
there is no occasion for the submission of proposed findings of fact in 
the traditional sense because review must be based upon the factual 
record adduced in the rulemaking proceeding, and the adequacy of 
factual findings and reasons in the rulemaking decision; post-hoc 
evidence and rationale are not permitted. United States v. Mills, 315 F.2d 
828, 836 (4th Cir.), cert. denied, 375 U.S. 818 (1963); In re County Line 
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Cheese Co., 44 Agric. Dec. 63, 113 (1985), aff'd sub nom. County Line 
Cheese Co. v. Lyng, 823 F.2d 1127 (7th Cir. 1987) (citing Burlington 
Truck Lines v. United States, 371 U.S. 156, 168 (1962) ["courts may not 
accept appellate counsel’s post hoc rationalizations for agency 
action"})." 


The substantial-evidence test must be applied only to the facts actually 
before the Secretary, upon which facts the rulemaking decision was made. 
Consequently, the purported facts contained in the related Federal court 
proceeding, even if the government attorney stipulated their existence, would 
constitute a nullity vis-a-vis the formal rulemaking at issue here. Of course, 
the government attorney properly denied the allegations of paragraph 11, in 
the government’s Answer (Mar. 2, 1990). 

Respondent advances a number of cogent reasons why the ALJ’s reliance 
on the material in the Amended Petition is faulty (Respondent’s Answer, 
supra, at 8-11). Petitioners attached some transcript pages (numbered 59-61) 
to the Amended Petition, but these pages were never offered or reccived into 
evidence. The ALJ could have attempted to admit them ex parte, or have 
attempted to take official notice of them, but respondent would have had the 
right to object, in either instance. See 7 C.F.R. § 900.60(d)(2) and (d)(7). 

As it happened, the respondent’s Request for Clarification and Revised 
Briefing Schedule (Mar. 2, 1990), which sought to address this issue, was not 
really addressed by the ALJ; rather, the ALJ just proceeded as if the 
transcript pages were admitted.’ This approach prevented the respondent 
from addressing the legal issues, and also circumvented any procedural 
challenges, as well. The transcript pages, for instance, were not from a 
corrected federal court transcript. Moreover, petitioners took out of context 
(from a USDA attorney’s long oral argument about irreparable injury) some 
statements about petitioners’ operations to make a point about the Secretary’s 
purported thought processes in deciding the earlier rulemaking. 


"Accord Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 419 (1971). 


"On March 6, 1990, the ALJ issued his Order Denying Request for Revised Briefing 
Schedule, in which the ALJ refused to allow respondent additional time to respond to what 
amounts to an immensely significant change in petitioners’ legal posture. That is, after stating 
in Petitioners’ Brief on the Merits at 8 (Oct. 31, 1989) that post hoc rationale is not permitted, 
the Amended Petition submits post hoc rationale. 
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The ALJ’s treatment of the Amended Petition creates a situation where 
the ALJ is relying on extraneous material--not litigated in relation to this 
proceeding--which deprives respondent of procedural due process, while, at 
the same time, introduces post hoc rationale attacking a closed rulemaking 
proceeding. An examination of petitioners’ arguments supporting the 
Amended Petition reveals that petitioners find what petitioners call “curiously 
dichotomous logic" when reading "between the lines of the Secretary’s 
decision.” This is nothing more than second-guessing the Secretary’s decision, 
substituting what petitioners think the Secretary should have done, to give 
petitioners a better position. This is not what Congress had in mind (see § 
III, supra). Specifically, petitioners argue that the Secretary based his decision 
on the prohibited factor of the use to which the milk was put by the handler 
in making price (location) adjustments, citing Zuber v. Allen, 402 F.2d 660 
(D.C. Cir.), aff'd, 396 U.S. 168 (1969); and Blair v. Freeman, 370 F.2d 229 
(D.C. Cir. 1966) (Petitioners’ Brief filed Jan. 29, 1990, at 3-5). However, in 
both of these cases, the Court’s decision relied exclusively on the rulemaking 
record before the Secretary, where the Secretary quite explicitly set forth the 
reasons for the decision. The cases do not support petitioners’ use of post hoc 
rationale. Moreover, I find that these cases, as cited by petitioners, do not 
stand for the proposition (advanced by petitioners) (Petitioners’ Brief filed 
Jan. 29, 1990, at 3) that the courts require a reading between the lines of the 
Secretary's decision. Quite the contrary, both cases look directly to the exact 
words of the Secretary’s decisions, and the rulemaking records for substantial 
evidence to support the Secretary’s decisions. In Zuber and Blair, the courts 
found that the Secretary had incorrectly used the location adjustment to justify 
a nearby differential, based upon farm location, and not upon the location 
where milk was delivered, as required by the Act. We have no such 
situation herein. 

In summary, it was error for the ALJ to default respondent’s Answer to 
the Amended Petition. But, the allegations, in any event, would still be a 
nullity, because the Amended Petition is all post hoc rationale, even though 
lifted from a later, related court proceeding transcript. The Secretary’s 
decision must succeed or fail on court review by what exists inside the four 
corners of the rulemaking record. We must look to the reasoning stated in 


In Zuber, at the Supreme Court level, the Government abandoned its argument that the 
nearby differential was a location adjustment (396 U.S. at 180). Hence the Supreme Court’s 
Zuber decision, discussed in § V, infra, is dicta with respect to location adjustments. 





LANSING DAIRY, INC., et al. 1537 
50 Agric. Dec. 1453 


the Secretary’s decision, and if there is substantial evidence to support that 
decision, and it is authorized by the Act, and has a rational basis, it must be 
affirmed, as is shown below. 


V. The Secretary’s Rulemaking Amendments Were Statutorily - 
Authorized Location Adjustments Under 7 U.S.C. § 608c(5), and Were 
Not Price Changes Under 7 U.S.C. § 608c(18), as Erroneously Held by 
the ALJ. 


The Act specifically provides for location adjustments to the uniform 
minimum class prices paid by handlers for milk (7 U.S.C. § 608c(5)(A)), and 
to the blend prices paid to producers (7 U.S.C. § 608c(5)(B)(ii)), and the 
Secretary specifically based the rulemaking amendments involved here on the 
proper statutory authority (7 U.S.C. § 608c(5)). However, the bulk of the 
ALJ’s Discussion (Initial Decision at 21-43, 49-50), entitled "Pricing by 
Location" and "Conclusion," erroneously substitutes the ALJ’s theory that the 
adjustments to price herein should have been accomplished under 7 U.S.C. 


§ 608c(18)); and, moreover (as the ALJ opines), even if the Secretary had 
used § 8c(18), it would not have mattered to the ALJ’s theory (to wit, that 


these Order 40 price adjustments are illegal) because the ALJ found that § 
8c(18) requires a supply-and-demand analysis not done by the Secretary (see, 
e.g., Initial Decision at 40-43). 

The ALJ’s theory is so lengthy and completely erroneous that a detailed 
refutation of all of his points is unnecessary and would only burden this 
proceeding. The Secretary’s decision must stand or fall on what is contained 
in the four corners of the rulemaking decision document (reprinted, supra). 
An examination of the rulemaking decision reveals that the Secretary 
specifically addressed this distinction between changes in the Class I 
differential under § 8c(18), on the one hand, and pricing zones (location 
adjustments) under § 8c(5), on the other. The Secretary specifically rejected 
the § 8c(18) approach because the Secretary’s rulemaking decision only 
changes location adjustments authorized by § 8c(5), as follows (54 Fed. Reg. 
at 26,774-75, supra) (emphasis added): 


Exceptions to the recommended decision on this issue were filed by 
Kraft and Lansing Dairy. Kraft also asked that the hearing be 
reopened because of the closing of the Kraft plant at Clare, Michigan, 
and because of what they perceive as a change in the Department’s 
policy on Class I pricing subsequent to the close of the hearing. 





AGRICULTURAL MARKETING AGREEMENT ACT 


Kraft in its exceptions, has characterized the Secretary’s decision to 
reduce the minus location adjustments in several zones as raising the 
minimum Class I price. Kraft cites the statutory language of Section 
8c(18) of the Agricultural Marketing Agreement Act of 1937 (Act). In 
Kraft’s view, the Act permits the Secretary to raise milk prices in a 
market or at a location when the current price is inadequate to attract 
"a sufficient quantity of pure and wholesome milk" to meet fluid needs. 
Section 8c(18), in their view, does not permit a minimum price increase 
where uncontroverted evidence establishes, and the Secretary finds, that 
the current supply is more than adequate to meet fluid needs. 


The Class I differential, which is established at the base or "zero" 
zone, is $1.75, and would not be changed. Section 8c(18) is the authority 
for the Secretary to change the Class I differential if supply and demand 
warrants a change in order to increase or decrease milk production. The 
authority for the Secretary to provide for pricing zones (location 
adjustments) in an order is found in Section 8c(5)(A) of the Act. What 
this decision does is to reduce location adjustments at various locations 
inside the lower portion of Michigan, but outside the Detroit area.’ 


Since the ALJ found (erroneously) the Secretary’s use of § 8c(5) to be in 


derogation of § 8c(18), it is necessary to state specifically what 7 U.S.C. 
§ 608c(5) and 7 U.S.C. § 608c(18) provide. The Act expressly authorizes 
location adjustments to the uniform minimum class prices paid by handlers for 
milk (7 U.S.C. § 608c(5)(A)(3)), and to the blend price paid to producers 
(7 U.S.C. § 608c(5)(B)(ii)(c)), based merely on the "locations at which delivery 
of such milk" is made. Specifically, the Act provides (7 U.S.C. § 608c(5)(A), 
(B) (emphasis added)): 


(5) Milk and its products; terms and conditions of orders 


“Petitioners argue that the Secretary’s General Finding at the end of his Final Decision, 
Stating that "minimum prices .. . as hereby proposed to be amended, are such prices as will 
reflect [§ 8c(18) statutory] factors, insure a sufficient quantity of pure and wholesome milk, and 
be in the public interest" (54 Fed. Reg. at 26,779), is inconsistent with his “earlier disclaimer 
concerning reliance on Section 8c(18)" (Petitioners’ Brief on the Merits filed Oct. 31, 1989, at 
45). The General Finding is boilerplate included in all milk decisions, and if there is any 
inconsistency, the specific disclaimer in the language quoted immediately above prevails. 
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In the case of milk and its products, orders issued pursuant to this 
section shall contain one or more of the following terms and 
conditions, and (except as provided in subsection (7) of this section) no 
others: 


(A) — Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for 
fixing, minimum prices for each such use classification which all 
handlers shall pay {i.e., Class prices], and the time when payments shall 
be made, for milk purchased from producers or associations of 
producers. Such prices shall be uniform as to all handlers, subject only 
to adjustments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (3) the locations at which delivery 
of such milk, or any use classification thereof, is made to such 
handlers... . 


(B) Providing: 


(ii) for the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices for all 
milk so delivered, irrespective of the uses made of such milk by the 
individual handler to whom it is delivered [i.e., blend prices]; 


subject, in either case, only to adjustments for (a) volume, market, and 
production differentials customarily applied by the handlers subject to 
such order, (b) the grade or quality of the milk delivered, (c) the 
locations at which delivery of such milk is made .... 


Section 8c(18) of the Act provides (7 U.S.C. §608c(18) (emphasis added)): 


(18) Milk prices 


The Secretary of Agriculture, prior to prescribing any term in any 
marketing agreement or order, or amendment thereto, relating to milk 
or its products, if such term is to fix minimum prices to be paid to 
producers or associations of producers [i.e., Class or blend prices], or 
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prior to modifying the price fixed in any such term, shall ascertain the 
parity prices of such commodities. The prices which it is declared to 
be the policy of Congress to establish in section 602 of this title shall, 
for the purposes of such agreement, order, or amendment, be adjusted 
to reflect the price of feeds, the available supplies of feeds, and other 
economic conditions which affect market supply and demand for milk 
or its products in the marketing area to which the contemplated 
marketing agreement, order, or amendment relates. Whenever the 
Secretary finds, upon the basis of the evidence adduced at the hearing 
required by section 608b of this title or this section, as the case may be, 
that the parity prices of such commodities are not reasonable in view 
of the price of feeds, the available supplies of feeds, and other 
economic conditions which affect market supply and demand for milk 
and its products in the marketing area to which the contemplated 
agreement, order, or amendment relates, he shall fix such prices as he 
finds will reflect such factors, insure a sufficient quantity of pure and 
wholesome milk to meet current needs and further to assure a level of 
farm income adequate to maintain productive capacity sufficient to 
meet anticipated future needs, and be in the public interest. Thereafter, 
as the Secretary finds necessary on account of changed circumstances, he 
shall, after due notice and opportunity for hearing, make adjustments 
in such prices. 


Under the plain terms of § 8c(5), location adjustments are adjustments 
(made under the authority of § 8c(5)) to the "minimum prices to be paid" (i.e., 
the Class prices and blend prices) to producers, referred to in § 8c(18). 
Specifically, location adjustments are not the "minimum prices to be paid" to 
producers, referred to in § 8c(18). Rather, they are authorized adjustments 
to such minimum prices, which adjustments are authorized by § 8c(5). The 
uniform minimum prices paid by handlers under Order 40 (like almost all of 
the other Federal Milk Orders) are the Class I, Class II, and Class III prices 
(7 C.F.R. § 1040.50). (As typical, the location adjustments applicable to 
handlers under Order 40 apply only to the Class I price; not to the Class II 
or Class III prices (7 C.F.R. § 1040.52(a)).’° For over 50 years, the Secretary 
has used the authority in § 8c(5)--not the authority in § 8c(18)--to promulgate 


“The New York-New Jersey Order is the only Order providing for handler location 
adjustments for Classes in addition to Class I (7 C.F.R. § 1002.51). 
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(and amend) location adjustments to the uniform minimum prices (Class 
prices and blend prices), based on the locations at which delivery of milk is 
made. See, e.g., In re Borden, Inc., 46 Agric. Dec. 1315, 1391-92, slip op. at 
90-91 (1987), aff'd, No. H-88-1863 (S.D. Tex. Feb., 13, 1990); Secretary’s 
Rulemaking Decision herein, 54 Fed. Reg. at 26,774-75. 

Under the plain provisions of § 8c(18), the Secretary is to make parity 
determinations and findings, and use them in determining "prices," in two 
circumstances. The first circumstance is "prior to prescribing any term .. ., 
if such term is to fix minimum prices to be paid to producers" (7 U.S.C. 


§ 608c(18) (emphasis added)), i.e., prior to fixing Class prices or blend 
prices. The second circumstance is “prior to modifying the price fixed in any 


such term" (7 U.S.C. § 608c(18) (emphasis added)), i.e., prior to modifying the 
Class prices or blend prices. Section 8c(18) expressly requires the Secretary 
to "make adjustments in such prices," i.e., in the Class prices and blend prices, 
"on account of changed circumstances" (7 U.S.C. § 608c(18) (emphasis 
added)). 

As shown above, location adjustments are not the "minimum prices to be 
paid to producers," referred to in § 8c(18), but, rather, are adjustments (under 
§ 8c(5)) to such minimum prices. Hence, § 8c(18) is, by its express terms, not 
applicable to location adjustments. 

The legislative history of the Agricultural Marketing Agreement Act of 
1937 is consistent with the foregoing statutory analysis. Section 8c(5) of the 


Act was added to the Agricultural Adjustment Act in 1935 (Act of Aug. 24, 
1935, Pub. L. No. 320, § 5, 49 Stat. 750, 754-57). Section 8c(18) was added 
2 years later, when certain provisions of the Agricultural Adjustment Act were 
reenacted (including § 8c(5)), amended, and supplemented (inter alia, by 
§ 8c(18) (Act of June 3, 1937, Pub. L. No. 137, § 2(f), 50 Stat. 246, 247)). The 
House Report states in its entirety, insofar as relevant here (H.R. Rep. No. 
468, 75th Cong. 1st Sess. 3 (1937) (emphasis added)): 


Section 2(f) of the bill adds to section 8(c) of the Agricultural 
Adjustment Act two new subsections. The first deals with milk prices. 
Milk is the only commodity for which producer prices for interstate 
milk may be fixed by the Secretary of Agriculture through orders under 
the Agricultural Adjustment Act. The necessity for price regulation in 
the case of milk has also been recognized by many, States which have 
established milk boards to fix producer prices for intrastate milk, and 
the validity of such State regulation has been upheld by the Supreme 
Court (Nebbia v. New York (1934), 291 U.S. 502). Marketing 
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agreements and orders for milk ordinarily involve pooling and price 
plans which, to be effective, must continue with the up and down 
swings of economic factors which relate to price. The proposed 
amendment recognizes this, and provides that if the Secretary finds that 
the national parity price for milk does not adequately reflect the price 
of feeds, the available supplies of feeds, and other economic conditions 
which affect market supply and demand for milk in the marketing area 
to which the marketing agreement or order relates, he shall fix such 
prices as will reflect such factors, insure a sufficient quantity of pure 
wholesome milk, and be in the public interest. The proposed 
amendment further provides that as the Secretary finds necessary on 
account of changed circumstances, he shall make adjustments in such 
prices. Such adjustments are to be made in accordance with the same 
standards as are provided for the initial fixing of prices under this 
subsection. 


Similarly, the Senate Report states in its entirety, insofar as relevant here 
. Rep. No. 565, 75th Cong., 1st Sess. 3 (1937) (emphasis added)): 


Subsection (18) added to section 8(c) of the Agricultural 
Adjustment Act by section 2(f) of the bill provides a more workable 
standard for the guidance of the Secretary in fixing milk prices in an 
order issued for a particular marketing area. Milk is the only 
agricultural commodity for which prices are permitted to be fixed in 
orders issued under the Agricultural Adjustment Act, and the Secretary 
is required to use the purchasing power of milk as his guide in the 
issuance of orders. This provision of the bill requires the Secretary, if 
an order or marketing agreement is to include fixed prices, to ascertain 
the prices which will be equivalent in purchasing power to prices of 
milk in the base period according to sections 2 and 8e of the 
Agricultural Adjustment Act. In addition, if he finds these ascertained 
prices are not reasonable in view of the local price of feeds, the 
available supply of feeds and other economic conditions which affect 
the supply of and the demand for milk in a particular marketing area, 
the Secretary shall fix such prices as will reflect these conditions, insure 
a sufficient quantity of pure and wholesome milk, and be in the public 
interest. The peculiar nature of milk as a commodity and the power 
of requesting prices of this commodity have been set forth by the 
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Supreme Court in its decision in the case of Nebbia v. New York 
(1934), 291 U.S. 502. 


The reasoning there set forth can be applied with equal force to the 
regulation of interstate commerce in milk. The intricate problems of 
the milk industry as described in the above cited opinion, explain the 
use of the several pooling and price plans authorized for inclusion in 
milk orders. Their effectiveness depends upon their adaptability to 
conditions affecting each marketing area and upon their adjustment 
from time to time to meet changing conditions. The Secretary is to use 
the same standard in adjusting prices as is to be used in the fixing of 
prices initially in the regulation of any marketing area. 


There is nothing in either report to suggest that the § 8c(18) parity 
determinations and findings must be used in promulgating or amending 
adjustments under § 8c(5), e.g., location adjustments, to Class prices and 
blend prices. The reports indicate that the “adjustments” referred to in 
§ 8c(18) are “on account of changed circumstances" (House Report), i.e., "to 
meet changing conditions" (Senate Report). Nothing in the reports suggests 
that § 8c(18) refers to the adjustments under § 8c(5) to the Class prices or 
blend prices, because of "locations," "grade," or “volume, market, and 
production differentials." 

Both reports state that when the Secretary makes adjustments in prices 
under § 8c(18) because of "changed circumstances” (House Report) or 
"changing conditions” (Senate Report), the Secretary is to use the same 
standards as are to be used in the fixing of prices initially under § 8c(18). The 
only support in the statutory language for that statement in the reports 
appears in the first sentence of § 8c(18), i.e., that the Secretary, "prior to 
prescribing any term .. ., if such term is to fix minimum prices to be paid to 
producers .. ., or prior to modifying the price fixed in any such term," shall 
make the parity determinations and findings referred to in § 8c(18). (The last 
sentence of § 8c(18) merely requires the Secretary to make adjustments in 
“such prices" on “account of changed circumstances," without stating the 
standards.) The reports thus make plain what the express language of 
§ 8c(18) suggests, viz., that when the Secretary is fixing or modifying (i.c., 
amending or adjusting because of changed circumstances) the "minimum prices 
to be paid to producers" (i.e., the Class prices or blend prices), the Secretary 
must make the § 8c(18) analysis and determinations. However, nothing in the 
language of § 8c(18) or its legislative history supports the ALJ’s view that a 
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§ 8c(18) analysis must be made when the Secretary is promulgating or 
amending location adjustments under § 8c(5). 

The ALJ apparently concluded that the location adjustment changes 
involved here are subject to a § 8c(18) analysis because he determined that 
under these particular amendments, "milk prices are changed" (Initial Decision 
at 34; and see particularly id. at 30-34 & n.31). However, every location 
adjustment is an adjustment to the milk prices paid to producers. That is what 
a location adjustment does. It adjusts the minimum milk prices that otherwise 
would be paid. The location adjustment provisions here are no different, in 
this respect, than every other location adjustment provision. 

For over 50 years, it has been the contemporaneous and settled 
construction of the Act that changes in Class prices are subject to a § 8c(18) 
analysis, but that changes in location adjustments are not subject to a § 8c(18) 
analysis. That 50-year practice comports with the statute, and is entitled to 
significant weight.'° Depending on the facts relevant to a particular location 
adjustment, some of the same factors that are required to be considered in 
Class price changes under § 8c(18) may be considered in a location 
adjustment change under § 8c(5), but there is no statutory requirement that 
a location adjustment change under § 8c(5) be supported by a § 8c(18) 
analysis. 

The ALJ relies, in part, for support for his theory that location adjustment 
changes must be supported by the supply and demand analysis required by 
§ 8c(18), on my decision in Jn re Borden, Inc., 46 Agric. Dec. 1315, 1459, 1461, 
slip op. at 190-93 (1987), aff'd, No. H-88-1863 (S.D. Tex. Feb., 13, 1990). 
The Borden decision, which is a recent and comprehensive discussion of all 
aspects of location adjustments, is attached as an Appendix to this decision. 
The entire decision should be read for a full understanding of location 


‘Allen M. Campbell Co. Gen. Contractors, Inc. v. Lloyd Wood Constr. Co., 446 F.2d 261, 265 
(Sth Cir. 1971); Lawson Milk Co. v. Freeman, 358 F.2d 647, 650 (6th Cir. 1966). See, also, Udall 
v. Tallman, 380 U.S. 1, 16-17 (1965); Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 413-14 
(1945); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 n. 6 (1940); Norwegian Nitrogen 
Prods. Co. v. United States, 288 U.S. 294, 335 (1933); United Truck Lines, Inc. v. ICC, 189 F.2d 
816, 817 (9th Cir.), cert. denied, 342 U.S. 830 (1951); L. Gillarde Co. v. Joseph Martinelli & Co., 
169 F.2d 60, 60-61 (1st Cir.), cert. denied, 335 U.S. 885 (1948); Armstrong Co. v. Walling, 161 F.2d 
515, 517 (1st Cir. 1947); Superior Packing Co. v. Porter, 156 F.2d 193, 195 (8th Cir.), cert. denied, 
329 U.S. 788 (1946); Bowles v. Mannie & Co., 155 F.2d 129, 133 (7th Cir.), cert. denied, 329 U.S. 
736 (1946); Bowles v. Cudahy Packing Co., 154 F.2d 891, 892 (3d Cir. 1946); In re Yasgur Farms, 
Inc., 33 Agric. Dec. 389, 417-18 (1974); In re Weissglass Gold Seal Dairy Corp., 32 Agric. Dec. 
1004, 1055, aff'd, 369 F. Supp. 632 (S.D.N.Y. 1973). 
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adjustments. Only a few references will be made here to some of Borden’s 
key points. I did not hold in Borden that location adjustments must be 
justified by a § 8c(18) analysis. I expressly held that the Secretary’s location 
adjustment authority is under § 8c(5), e.g. (46 Agric. Dec. at 1457; slip op. at 
187): 


Furthermore, the first sentence of § 8c(5) of the Act expressly states 
that the Secretary is authorized to include in milk orders the "following 
terms and conditions, and (except as provided in subsection (7) of this 
section [which admittedly is irrelevant here] no others" (7 U.S.C. § 
608c(5)). Hence, unless the Secretary has express statutory authority 
in § 8c(5) of the Act to increase the location adjustment at issue here, 
he does not acquire that authority under the statement of policy in § 
2(4) of the Act. Conversely, if the Secretary has statutory authority to 
increase the location adjustment under the adjustment provisions of 7 
U.S.C. § 608c(5)(A), which he does (§ III(D), supra), that authority 
would not be decreased in any manner if inequities among producers 
and handlers did not constitute disorderly marketing conditions. 


The ALJ also finds support for his erroneous theory--that location 
adjustment changes must be supported by § 8c(18) supply and demand 
analyses--in the March 1972 report of the Milk Pricing Advisory Committee 
referred to in Borden (46 Agric. Dec. at 1416; slip op. at 127). The ALJ states 
(Initial Decision at 34-35) (emphasis added): 


It is concluded that the location adjustments addressed in this case 
are cost-based pricing classifications required in the marketing of milk, 
authorized by the Act at 7 U.S.C.A. § 608c(5)(A)(3), primarily based 
on transportation variables, and on the relationships of the economic 
benefit exchange between the seller-producers and the buyer-handlers. 


It then remains to discover the proper process by which milk prices 
are changed.” 


3! The Milk Pricing Advisory Committee, recognized in Borden, Inc., 
et al., 46 Agric. Dec. at 1410, 1416 as a body of expert economists 
employed by the Department of Agriculture, in its published report to 
the Assistant Secretary, Milk Pricing Advisory Comm., U.S. Dep’t of 
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Agric., Milk Pricing Policy & Procedures--Part I, The Milk Pricing 
Problem, 6 (Mar. 1972) (referred to as Advisory Comm. Report), 
stated: 


Pricing objectives involve an application of general statutory 
language such as orderly marketing, public interest, adequate 
supply, parity prices, and the general statutory objectives implied 
therein to the problem of establishing class prices for milk. In 
addition, the Act provides specific guidance for the establishment 
of milk prices in Section 8c(18). General objectives must 
therefore be interpreted in light of this more specific language. 


The committee’s reference to the Act’s specific guidance for the 
establishment of milk prices is to 7 U.S.C.A. § 608c(18). 


What the ALJ fails to realize is that the Committee’s report, quoted above 
in the ALJ’s note 31, deals only with Class prices, particularly Class I prices, 
and their relation to the price support program. There is not one word in the 
report concerning location adjustments. Hence the ALJ’s reliance on the 
report is misplaced. 

Petitioners’ objections--which were adopted by the ALJ--to the statutory 
authority were that the challenged location adjustments were adopted for 
purposes not authorized by the Act. The statute, however, imposes no 
restriction on the purposes for which location adjustments are made, literally 
requiring only a showing of a difference "in location at which delivery of such 
milk is made" (see § 608c(5)(A)(3), (B)(ii)(c), supra). (The courts have, 
however, generally required that location adjustments reflect the location value 
of milk, relative to the base price (Borden, 46 Agric. Dec. at 1392 n.11; slip 
op. at 92)). In particular, petitioners and the ALJ (see Initial Decision at 
44-45) rely on dicta in Zuber v. Allen, 396 U.S. 168, 183-84 (1969),” in which 
the Court said that location adjustments "compensate or reward the producer 
for providing an economic service of benefit to the handler." The ALJ 
concludes (Initial Decision at 45): 


In this matter, petitioners Lansing and Liberty contend, [footnote 
omitted] and by their arguments have established, that since the 


"See note 13, supra. 
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Secretary has found balanced supply and consumption in Zone I, 
"plenty" of milk in Zone II, and self-sufficiency in Zone III (Finding 17) 
there is no reason to compensate producers for providing 
transportation services to handlers in areas where milk is not needed. 
Hence, there is no economic benefit to these two handlers, and 
pursuant to Zuber, the amending adjustments do not have legality. 


That conclusion overlooks the many different considerations that can be 
used to justify location differentials. The Supreme Court’s dicta in Zuber (see 
note 13, supra), that location adjustments "compensate or reward the producer 
for providing an economic service of benefit to the handler" (396 US. at 
183-84), is not meant to be all inclusive. If it were, all negative location 
adjustments, which are clearly authorized by the Act, would be unlawful. 
Negative location adjustments, such as are involved here, do not compensate 
producers for performing a service of benefit to the handler. Rather, they 
take away compensation from producers, on the grounds that the producers 
have not done as much service for the benefit of handlers as was done by 
producers delivering milk to the base zone. The handlers subject to such 
negative location adjustments pay less for their Class I milk than handlers in 
the base zone. 

Borden explains that a location adjustment may be based on the “economic 
loss to the handler paying a lower price," in addition to being based on 


“economic benefit to the handler paying a higher price" (56 Agric. Dec. at 
1392 n.11; slip op. at 92). Specifically, Borden explains (56 Agric. Dec. at 
1393-94; slip op. at 93-94): 


The legislative history makes it clear that the location adjustment 
is based on the fact that the value of milk depends, in part, on the 
location at which it is delivered. Specifically, the legislative history 
refers to adjustments for differences in the transportation costs from 
(1) the place at which delivery is made to the handler (e.g., a country 
supply plant) to (2) the distributing or processing plant (located near 
the consumption center). This shows that Congress recognized that 
milk delivered to a handler’s plant located near a consumption center 
is more valuable to the handler than milk delivered to a distant 
receiving plant, where the handler will have to incur the additional 
expense of transporting the milk to the consumption center. 
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Mechanically, such a difference in value could be recognized in a 
milk order (i) by a plus location adjustment, i.e., by making the base 
point (where handlers pay the Class I price) at the farthest point at 
which milk is received, and having a plus location adjustment for milk 
delivered at plants closer to the consumption center, (ii) by a minus 
location adjustment, i.e., by making the base point at the consumption 
center, and having a minus location adjustment for milk delivered at 
more distant points, or (iii) by a combination of plus and minus 
location adjustments, such as were included in the New York milk 
order, referred to in § II, supra. Each of the three methods can 
compensate producers, and charge handlers, based on the location 
value of the milk delivered to the handler. 


The issue here is whether the negative location adjustments properly 
reflect the decreased value of the milk delivered to plants outside of the base 
zone, as compared to the value of milk delivered to plants in the base zone. 

Borden demonstrates that location adjustments can be adopted for any of 
the broad objectives of the Act, e.g., orderly marketing conditions; ensuring 
an adequate supply of fluid milk; uniformity as to producers or handlers; 
location value of milk; increased hauling costs; or a variety of circumstances 
(id. at 1395-1406; slip op. at 96-114). Borden contains an exhaustive analysis 
of the pertinent case law (id. at 1468-1511; slip op. at 204-70) supporting the 
Secretary’s flexible power in determining location adjustments. Borden also 
examines the legislative history of the Act, which supports the Secretary’s 
ability to fashion location adjustments for the greatest number of reasons (id. 
at 1392-94; slip op. at 91-95; see also id. at 1399-1403; slip op. at 101-08). 
Therefore, petitioner’s arguments, and the ALJ’s conclusions, both of which 
characterize the Secretary's power to make location adjustments as being very 
limited, are not correct. 

That part of the Secretary’s decision challenged by petitioner makes two 
kinds of changes in the location adjustments: a change in the location 
adjustment in zones established mainly in the marketing area; and an increase 
in the mileage location adjustment rate for plants outside the zones. For both 
of these location adjustments, the Secretary’s decision must be upheld if the 
Secretary has a rational basis for the changes under the Act, and there is 
substantial evidence on the record to support the changes. 

The Secretary’s decision, on changing zones and changing the amount of 
the negative location adjustments within the zones, recognized that the zone 
system’s primary purpose “continues to be to provide.an incentive to move 
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milk from the production area to the consumption center" (54 Fed. Reg. at 
26,775, supra). However, since 1977, when the location adjustments were last 
amended, numerous changes in the market have occurred which require less 
incentive to move milk, and thus changes in the location adjustment zones, 
with lower negative location adjustments, will "better reflect the need to move 
less milk under current market conditions" (id. at 26,772). The Secretary’s 
decision (id. at 26,775) involves the authority under the Act for "increasing or 
decreasing the location adjustment in a market to reflect changes in the 
relationship between production area and consumption areas." The Borden 
decision clearly supports this flexible approach, as discussed, supra. If the 
factual statements concerning the location adjustments in the zones are 
supported by substantial evidence, and the reasoning is rational, then the zone 
location adjustments are authorized by the Act. 

The other challenged location adjustment is the mileage location 
adjustment rate for plants outside the zones (i.e., generally outside the 
marketing area). Plant location adjustments are authorized to require 
handlers to pay the location value of their milk at delivery, and to reflect 
increased hauling costs. The Secretary's decision found that the current 
mileage rate "seriously overstates the value of milk" at the locations in 
question and is seriously inadequate to reflect hauling costs incurred under 
current conditions (Secretary’s Final Decision at 26,777, supra). 

The challenged amendments, as seen above, merely change the numbers 


and zone boundaries of Order 40, and certainly raise no new questions of 
statutory authority. Thus, if the two amendments are supported by substantial 
evidence on the record, and the reasoning is rational, then the Secretary's 
decision must be affirmed, and the Petition dismissed. I find that the Initial 
Decision, insofar as it completely misconstrued and misapplied the statutory 
authority underlying the Order 40 location adjustments made by the Secretary, 
is incorrect, and must be reversed. 


VI. There Is Substantial Record Evidence and a Rational Basis Both 
for the Revised Location Adjustment Zones and for the Mileage 
Location Adjustment Rate for Plants Outside the Zones. 


Since the Secretary’s decision evinces a statutory basis for the location 
adjustments for zones and mileage (see § V, supra), it must be affirmed if it 
is rational and there is substantial evidence in support thereof on the 
rulemaking record (see § I, supra). Although the Secretary’s decision 
summarizes the rationale of all the proponents and opponents, it clearly 
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indicates the Secretary's own rationale. It is on the basis of the Secretary’s 
rationale stated in the rulemaking decision that his action must be judged. 
The Secretary's reasoning is rational, and there is substantial record evidence 
supporting both the revised location adjustment zones, and changing the 
amount of the negative location adjustments within the zones, and the mileage 
location adjustment rate for plants outside the zones. 


A. There Is Substantial Record Evidence and a Rational Basis for the 
Revised Location Adjustment Zones Used in the Marketing Area. 


The Secretary found years ago” that a seven-zone system was required 
within the marketing area to move fluid milk from the production area to the 
consumption area. (See Secretary’s Findings and Conclusions No. 1, Changing 
the location adjustment and direct-delivery differential zones in the order, pp. 
26,769-75, supra.) However, in 1989, the Secretary found significant changes 
in the market since the last location adjustment amendment in 1977 in terms 
of population distribution, plant closings, and the relationship of production 
and consumption. He concluded that the resulting need to move less milk 
warrants fewer zones with a smaller range of location adjustment amounts 
(id.). 

The Secretary found undisputed evidence that since 1977 the marketing 
area population has been nearly static. However, Class I product sales 
dropped over 10%, while milk production increased more than 10% (id. at 
26,773; Tr. 53-59, 92-94; Ex. 5, 9, 10, 12, 13, 15). By 1989, there was much 
more milk available for fluid milk supply. Between 1976 and 1986, the 
ultimate consumption area (Detroit) had a 12% population decline and 


"The Secretary’s decision in 1951 with respect to the proposed Order Regulating Handling 
of Milk in Detroit, Michigan, Marketing Area states that "[f]or more than 30 years a location 
adjustment has been applied to milk received at country plants for re-shipment to city bottling 
plants in the Detroit area” (16 Fed. Reg. 4551, 4558 (1951)). When the Detroit Order was 
expanded to include Milk in Detroit, Michigan, and Central Michigan Marketing Areas (24 Fed. 
Reg. 10,207, 10,212-13 (1959)), and Milk in Southern Michigan and Muskegon, Michigan, 
Marketing Areas (30 Fed. Reg. 7903, 7905-09 (1965)), location adjustments continued. In 1973, 
the present Order was promulgated Regulating the Handling of Milk in Southern Michigan 
Marketing Area, with seven zones ranging from no adjustment in the base zone, and -3¢ to -15¢ 
in the other zones, and a 1¢ per 10 miles per cwt. mileage rate outside the zones (38 Fed. Reg. 
4649, 4656 (§ 1040.52(a)(1), (2) (1973)). Prior to the amendments at issue here, the location 
adjustments were last changed in 1977 (42 Fed. Reg. 41,603, 41,604 (1977)), for the reasons 
stated in the Secretary’s decision (42 Fed. Reg. 37,562, 37,562-65 (1977)). 
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Detroit Class I milk sales plunged by over 35% (id. at 26,772; Tr. 55-56; Ex. 
9, 15). Additionally, the Secretary noted that two distributing plants shut 
down in close-in Detroit (id.). The Secretary found that population and milk 
sales statistics further demonstrate that any slight increase in population and 
fluid milk sales which occurred in localized areas, all occurred in areas farther 
out in proposed Zone 1 or in proposed Zones 2 or 3. Detroit is still the 
major consumption area and the proposed Zone 3 is still the major surplus 
area. However, there is an acute lessening of population and demand in 
Detroit, a slight rise in both farther out, and an overall high per capita 
increase in production in the Order. 

The Secretary's decision properly analyzes the evidence and shows: 
increased per capita supplies, sharply decreased comparative demand in the 
Detroit area, and increased population farther out in proposed Zone 1, and 
in proposed Zones 2 and 3; a changed situation from 1977 results in less need 
to move milk to the Detroit consumption center. 

The Secretary established a need for a change in the Order, and chose to 
create three mainly self-sufficient zones with small location adjustments 
between each zone (id. at 26,772-73). This choice of remedy is largely a 
matter of the Secretary’s discretion, not subject to second-guessing, and must 
be upheld unless irrational or not based upon substantial evidence of record 
(see Borden, supra, at 1376-79; slip op. at 69-73). Although the Secretary 
found little current need for incentives to move milk in the marketing area 
(e.g., see evidence cited above), he took the cautious approach (54 Fed. Reg. 
26,772-73 (1989)) and established three self-sufficient zones with small 
location adjustments drawing milk from the heavier production area to the 
heavier consumption area in case "there may be some need to attract limited 
amounts of additional milk" between zones (id. at 26,773). Such is hardly an 
action that fails to conform to the "minimal standards of rationality" that 
define the scope of review (Ethyl Corp., quoted in § I, supra). 

Petitioners advance their theories that different order provisions should 
have been adopted in order to move milk for Class II and Class III purposes 
(Petitioners’ Brief on the Merits, supra, at 13-14, 19-22, 38-39). Petitioners’ 
theory overlooks the fact that the basic purpose of location adjustments (and 
the Act itself) is to move milk for fluid milk demand (Jn re Borden, Inc., supra, 
at 1400-03; slip op. at 103-07). In the Secretary’s decision relating to the 1977 
amendments to the location adjustment zones, which were the last location 
adjustment amendments prior to those at issue here, the Secretary’s decision 
states (42 Fed. Reg. 37,562, 37,564, 37,565 (1977) (emphasis added)): 
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The purpose of location adjustments and the direct delivery 
differential is to assure that milk is delivered as efficiently as possible 
to plants where it is needed for Class I purposes. Such adjustments, 
insofar as it is practicable, should be reflective of the cost of 
transporting milk from outlying locations to the principal consumption 
center in the market. 


As indicated elsewhere in this decision, the purpose of location 
adjustments is to encourage the delivery of milk to plants in the market 
center (the Detroit area) to meet their Class I needs and to reflect the 
cost of transporting milk from outlying locations to such plants. The 
location pricing adopted in this decision gives appropriate recognition 
to these factors. In this circumstance, and in view of the more than 
adequate production to meet the market’s Class I needs, the proposal 
to increase the Class I price is denied. 


In the final analysis, it is apparent that petitioners would turn the Act 
inside out and have the Order operate for the benefit of cheese plants. 
However, it has long been held that lawful order amendments may not be 
overturned merely because they economically disadvantage particular 
producers or handlers. Jn re Sequoia Orange, Co., 47 Agric. Dec. 2, 205-06 
(1988), aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, 
No. CV F-88-98 EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 
(1989), appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 
(9th Cir. June 11, 1990). 

Borden explains that complete equity is not required in a milk order, 
stating (46 Agric. Dec. at 1499 n. 54; slip op. at 253 n. 54): 


*As shown in many cases, e.g. Schepps Dairy (§ VII(F), infra), the 
Secretary cannot, and is not required to, eliminate every cost disparity 
between handlers. As stated in United States v. Mills, 315 F.2d 828, 838 
(4th Cir.), cert. denied, 375 U.S. 819 (1963): 


After all, the Secretary must look at the area with a wide 
and comprehensive perspective. He has before him the entire 
output of milk in the area, and he must search for the best ways 
and means for its disposition. Aware of the annual consumption 
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and distribution of fluid milk, he must arrange to channel the 
residue into outlets the most advantageous to the producer and 
consumer. He fashions his order accordingly. Of course, there 
may be some resultant damage to a handler or producer in the 
enforcement of the Act but this lack of perfection does not 
destroy the validity of the Order. The constitutionality of the 
Act is no longer questionable. United States v. Rock Royal Co- 
op., supra, 307 U.S. 533, 568-581, 59 S.Ct. 993, 83 L.Ed. 1446. 
Absolute equality is not demanded to sustain the operation of 
the Order. If the Secretary cannot "produce complete equality, 
for the variables are too numerous", he "fulfills his role when he 
makes a reasoned" Order. Mitchell v. Budd, 350 U.S. 473, 480, 
76 S.Ct. 527, 531-532, 100 L.Ed. 565 (1956). 


The ALJ concludes (Initial Decision at 43-45) that petitioners Lansing and 
Liberty did not receive any economic benefit from the change in location 
adjustment zones, and the zone adjustments may thus not be legal. As noted 
above, however, lawful order amendments may not be overturned merely 
because they do not benefit any two particular handlers. Therefore, the Initial 
Decision and Order herein is erroneous in failing to uphold the Secretary’s 
zone amendment. 

Although the petitioners’ and the ALJ’s attack on the Secretary’s decision 
is aimed primarily at the Secretary's reasoning, rather than upon the 
evidentiary basis for the facts as stated by the Secretary, 1 have read the 
entire rulemaking record, and have determined that the Secretary’s decision 
is adequately supported by substantial evidence. 

In addition, the Secretary’s decision is rational, and is based on changes in 
circumstances that justified his zone location adjustment changes. The 
Secretary was not writing on a clean slate. Location adjustments had been in 
effect in the area for decades (see note 18, supra). The Secretary was merely 
considering what changes were appropriate in view of the factual changes that 
had occurred since the location adjustments were last amended in 1977. 
Furthermore, we do not have to consider here whether the base price was 
appropriate to reflect the § 8c(18) criteria, e.g., to attract sufficient quantities 
of milk to the base zone for fluid use, since the Petition and Amended 
Petition do not challenge the Class I price. Indeed, it is questionable whether 
petitioners have a forum (except for rulemaking) in which to challenge the 
Class I price, since the Class I price now in the Order is the Class I price 
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fixed by Congress in the Food Security Act of 1985 (7 U.S.C. § 608c(5)(A); 
see Borden, 46 Agric. Dec. at 1399-1403; slip op. at 101-07). 

The location adjustments within the prior Zones 2 through 7 had 
previously been set at a level based on the location value of the milk delivered 
to such zones, compared to the location value of milk delivered to the base 
zone. The location adjustments in Zones 2 through 7 recognized the amount 
of the diminished value of milk delivered to such zones in 1977, as compared 
to the base zone, because of the increased hauling costs that would be 
incurred by the handlers in moving the milk to the base zone (42 Fed. Reg. 
37,562, 37,562-65 (1977)). When the Secretary determined in 1989 that there 
had been population shifts and production shifts, so that there was no longer 
the same need to move milk to the base zone, the value of the milk delivered 
to handlers in zones outside of the base zone was no longer as diminished, vis- 
a-vis milk delivered to the base zone, as in 1977. Accordingly, since the milk 
delivered to the outlying zones in 1989 no longer had a reduced value in 
relation to the base zone in the same degree as in 1977, it was logical and 
rational to reduce the amount of the negative adjustment, to reflect the fact 
that the milk in the outlying zones was no longer “less valuable” to the same 
extent as in 1977. 

Finally, there is no basis for the ALJ’s application of the principle that 
when an agency changes its course, it must supply a reasoned analysis 
indicating that prior policies are being deliberately changed, not casually 
ignored (Initial Decision at 39). As stated in Borden (46 Agric. Dec. at 1379; 
slip op. at 72-73): 


First, as to the 1975 merger decision, as shown below (§§ VI(B)(2)(b), 
VII(F)), that decision was based on the 1973-74 hearing record 
involved in the merger proceeding, which is a completely different 
hearing record from the 1983 hearing record involved here. The fact 
that in 1975 the Secretary refused to increase the location adjustment 
for Zone 8 based on the evidence in the 1973-74 hearing record, while 
he increased the location adjustment for Zone 8 based on the 1983 
hearing record, is not a reversal of position which imposes any higher 
standard on the Secretary than if he had not previously refused to 
increase the location adjustment 10 years earlier. The Secretary's 
action in 1985 is the first time that he considered whether to raise the 
location adjustment based on the facts and circumstances contained in 
the 1983 hearing record. 
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In any event, however, the Secretary fully explained the changed 
circumstances since 1977 that warranted a change in the 1977 zone location 
adjustments. 

In summary, the Secretary's amendment for the revised location 
adjustment zones used in the marketing area (and a few additional counties) 
is fully supported by the record evidence in this proceeding. 


B. There Is Substantial Record Evidence and a Rational Basis for the 
Revised Mileage Location Adjustment Rate for Plants Outside the 
Marketing Area. 


In § V, supra, I found that the Secretary’s explicit reasons for the mileage 
rate location adjustment were that the current rate seriously overstates the 
value of milk at the locations in question, and is seriously inadequate to reflect 
hauling costs incurred under current conditions. In § V, I also stated that 
courts have long approved and affirmed these reasons for revising location 
adjustments. Thus, if there is supporting substantial evidence on the record, 
and the Secretary’s reasoning is rational, the Secretary’s decision must be 
affirmed. 

There is general agreement among the parties to the rulemaking that the 
$.01-per-cwt.-per-10-miles rate is seriously inadequate to reflect current 
transportation costs, and petitioners’ allies generally recommend a 60% to 
80% upward adjustment (Secretary’s Order, supra, at 26,775-78). This 
constitutes uncontradicted substantial evidence that the current rate is not 
adequate to reflect hauling costs. 

The Secretary conducted a "thorough analysis" of the suggested rates and 
"concluded that the best fit of location adjustments outside the zoned area 
results from the PEC proposal" (id. at 26,777). And, although the record did 
not contain detailed hauling cost information, there was a basis for the 
Secretary’s decision to choose the $.0225-per-cwt.-per-10-miles rate, as follows 
(id. at 26,777-78): 


The record indicates that it costs about 2.25 cents per hundredweight 
per 10 miles to move milk within Michigan, and 3.6 cents or more to 
move milk into Michigan from plants outside Michigan. . . . 
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The record in this proceeding, as previously indicated, does not 
contain detailed hauling cost information. But there is a basis for 
concluding that it costs more than 2.25 cents per hundredweight per 10 
miles to move milk outside the State of Michigan. Therefore, there is 
no sound basis to consider further the alternative rates of 1.5 to 2.0 
cents as suggested by several parties. 


This numerical evidence was "based on the testimony of the PEC witness, who 
stated that the proposed 2.25-cent rate ‘-- fairly well reflects the cost of 
transporting milk within Michigan” (id. at 26,777). 

Marketing-order milk should be at least theoretically available to meet the 
fluid needs of the market, if necessary. At a $.01-per-cwt.-per-10-miles rate, 
milk delivered as far away as, for instance, Madison, Wisconsin, could never 
be available to meet the fluid needs of this marketing order. When producers 
receive too much money for delivering at distant plant locations (because the 
location adjustment rate is far too low), then the seriously-overstated value of 
that milk causes the producers at those locations to be subsidized by the other 
Order producers. Consequently, these subsidizing producers, by performing 
the service of ensuring the fluid needs of the market area, are being denied 
comparatively the full value of their milk. The rulemaking record contains 
this analysis, as follows (id. at 26,778 (emphasis added)): 


The value of milk at locations considerably distant from the central 
market must be related to the transportation costs that would be 
incurred in moving that milk to market. All the distributing plants that 
are fully regulated under the Southern Michigan order are located in 
the lower part of the State, mostly in the southern half of the State. 
Moreover, there is plenty of milk produced in this portion of the State 
to meet the market’s needs. Since location adjustments at distant 
supply plants outside this area currently do not realistically reflect 
transportation costs, the blend prices applicable under the order at such 
locations overstate the value of the milk to the Class I market. Thus, the 
producers in the southem part of the State are subsidizing producer 
incomes in the Upper Peninsula and Wisconsin areas that supply milk 
to those supply plants. This situation would continue under the PEC 
proposals, but not to as great a degree as it now does. 
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The actual rate adopted, $.0225 per cwt. per 10 miles, clearly is reasonable 
and is not in excess of the average transportation rates outside the marketing 
area (Tr. 106-09, 117-18, 181-82, 191). 

Petitioners argue that it is inconsistent for the Secretary to consider the 
increased hauling costs as the primary justification for increasing the mileage 
rate, when increased hauling costs were not the primary justification for the 
Secretary's zone determinations (Petitioners’ Reply Brief filed May 1, 1990, 
at 19-20). However, Borden explains that in view of the divergent facts 
applicable in different marketing areas, the same criteria cannot be used in 
every Order, or even in every zone within an Order, in- determining the level 
of a particular location adjustment, as follows (46 Agric. Dec. at 1408-09; slip 
op. at 116-18): 


And the express statutory authority to promulgate location adjustments 
for milk delivered to handlers, based on the “locations at which delivery 
of such milk . . . is made to such handlers" (5 U.S.C. § 608c(5)(A)), 
does not limit the Secretary to arly specific formula for determining the 
exact amount of the location adjustment. If any specific formula were 
implied in the statute, it would be actual, ascertainable transportation 
costs, which was the view of the dissenting judge, but not the majority, 
in Schepps Dairy, Inc. v. Bergland, 628 F.2d 11, 18-19, 23 (D.C. Cir. 
1979) (see § VII(F), infra). ... 


Petitioners argue, based on a series of calculations, that if the same 
approach used by the Secretary here were used in all other zones, the 
results would be "unacceptable" (Answer of Petitioners to Respondent’s 
Appeal Petition at 67).... If there were a location adjustment 
formula that could be applied in all areas, irrespective of factual 
differences as to the areas, Congress would have prescribed the 
location adjustment formula in the statute! But since Congress left this 
matter open, a method that produces a reasonable result in one zone 
does not become unreasonable merely because it does not produce 
reasonable results in other zones. 


If the Secretary were required, as a matter of law, to use the same 
location adjustment formula in every milk order, or even in every zone 
within the same milk order, a large number of location adjustments 
would be invalid. The methodology for computing location adjustments 
for different zones in an order varies widely, depending on all the 





1558 AGRICULTURAL MARKETING AGREEMENT ACT 


circumstances that bear on a particular area’s location adjustment. For 
example, in a single final decision involving the Texas order and five 
other orders, explaining changes made in location adjustments as a 
result of the Food Security Act of 1985 (51 Fed. Reg. 40,176 (1986)), 
the Secretary uses hauling rates of 1.7¢ (id. at 40,178), 2.1¢ (id. at 
40,193), 2.2¢ (id. at 40,194), 2.25¢ (id. at 40,191), 3¢ (id. at 40,188), and 
3.1¢ (id. at 40,186). (The Secretary’s other decisions relating to 
changes in location adjustments arising from the Food Security Act of 
1985 are also instructive as to the many variables that have to be 
considered in changing location adjustments (see 51 Fed. Reg. 20,446, 
26,224 (1986); 51 Fed. Reg. 24,677, 44,611 (1986); 51 Fed. Reg. 44,617 
(1986)). 


Since the facts and circumstances as to individual zones included in 
a milk order vary considerably, a Procrustean approach is neither 
desirable nor required. Petitioners’ reliance, in this respect (Answer 
of Petitioners to Respondent’s Appeal Petition at 67), on Contractors 
Transport Corp. v. United States, 537 F.2d 1160, 1162 (4th Cir. 1976) 
("Patently inconsistent application of agency standards to similar 
situations lacks rationality and is arbitrary"), is misplaced in view of the 
divergent facts as to the various zones in the Texas milk order. 


Furthermore, all of the marketing area covered by the Order (7 C.F.R. 
§ 1040.2) is included in the zones (7 C.F.R. § 1040.52(a)(1)), whereas the 
mileage rate is applicable only to counties outside of the marketing area. This 
justifies a difference in treatment. 

Petitioners suggested at the hearing that the rate be calculated from the 
state line, rather than the marketing area boundary, but they presented no 
evidence to justify this change. Moreover, the Petition and Amended Petition 
do not argue that use of the marketing area boundary is unauthorized by the 
Act or otherwise not in accordance with law. 

I find that the rulemaking record contains substantial evidence in support 
of the Secretary’s amendment to change the location adjustment rate to $.0225 
per cwt. per 10 miles for plants located outside the marketing area, and that 
the Secretary’s reasoning is rational. 
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VII. Petitioners’ Cross-Appeal Petition Is Without Merit. 


On January 10, 1991, petitioners filed a Cross-Appeal in which it is argued 
that the ALJ was in error for not making a specific ruling on petitioners’ 
Proposed Findings of Fact Nos. 9 through 48, as they appeared in petitioners’ 
Brief on the Merits, supra. However, petitioners note that the ALJ had a 
blanket ruling in which "all other proposed findings, conclusions and 
arguments are rejected as lacking legal or evidentiary bases" (Cross-Appeal 
at 2). Petitioners next argue that the ALJ acted within the law, but that "the 
better practice" would be for the ALJ (agency) to rule specifically on all 48 
proposed findings (id. at 2-3). I conclude that there was no error in the 
ALJ’s failure to rule specifically on each of petitioners’ proposed findings. 

All arguments made have been fully considered. To the extent that any 
arguments are inconsistent with the views set forth herein, and are not 
specifically mentioned, they are rejected as irrelevant, without merit, or 
without support in the record. 

For the foregoing reasons, the following Order should be issued. 


Order 


The relief requested by petitioners is denied, and the Petition and 
Amended Petition are dismissed. 


APPENDIX 


In re Borden, Inc., 46 Agric. Dec. 1315 (1987), aff'd, No. H-88-1863 (S.D. Tex. 
Feb. 13, 1990). 





ANIMAL QUARANTINE AND RELATED LAWS 


In re: KERMIT BREED. 
A.Q. Docket No. 89-72. 
Decision and Order filed October 9, 1990. 


Transportation of brucellosis reactor cattle without permit - Failure to appear at hearing. 


Kathleen Reiley, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


At the hearing on September 6, 1990, I delivered the following Decision 
from the bench: 

This is an administrative proceeding requesting the assessment of a civil 
penalty in the amount of $2,000 against Respondent Kermit Breed for 
violations of the statutes found at 21 United States Code, Sections 111 and 120 
and the regulations at 9 Code of Federal Regulations, Section 78.1 et seq. 

In accordance with the rules of practice at 9 Code of Federal Regulations, 
Section 70.1 et seg. and 7 Code of Federal Regulations, Section 1.130 et seq., 
this proceeding was initiated by a Complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service on August 8, 1989. Respondent 
filed an Answer on August 28, 1989. 

Complainant is represented by Kathleen Reiley, Office of the General 
Counsel, U.S. Department of Agriculture, Washington, D.C. Respondent 
Kermit Breed represented himself in his Answer and prior to this hearing. 

On May 17, 1990, I conducted a telephone conference with Ms. Reiley and 
Respondent Kermit Breed. As indicated in a Summary of Telephone 
Conference issued on May 17, it was agreed and decided that the hearing in 
this matter would commence on September 6, 1990, at 9:00 a.m. in a Chicago, 
Illinois location to be designated by subsequent notice. A copy of the 
Summary of Telephone Conference was served upon Respondent. 

On May 29, 1990, I issued a Notice of Hearing. That notice confirmed 
that the hearing would commence on September 6, 1990, at 9:00 a.m. local 
time and indicated that the specific location of the hearing would be the U.S. 
Tax Court, Courtroom 3908, John Kluczynski Federal Building, 230 South 
Dearborn Street, Chicago, Illinois. A copy of the Notice of Hearing was 
served upon Respondent. 

Respondent has failed to appear at the hearing. The hearing was 
commenced at 9:45 a.m. today, September 6, 1990, at the designated location. 
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I received evidence consisting of testimony of Dr. James E. Christy and 
Mr. Robert E. Hogan together with 23 exhibits. The exhibits were designated 
as Complainant’s Exhibits (CX) 1 through 23. 

It is now approximately 12:00 noon. 

Based upon the evidence submitted by Complainant and the applicable 
provisions of law, I make the following findings of fact, conclusions of law and 
order. 


Findings of Fact 


Respondent Kermit Breed is an individual whose business address is c/o 
Breed Livestock Sales, P.O. Box 254, 3891 South Pleasant Hill Road, 
Elizabeth, Illinois 61028. Respondent has failed to appear at this hearing 
although he was duly notified of the date, time and location of the hearing. 

Dr. James E. Christy is a Doctor of Veterinary Medicine and is the Area 
Veterinarian in Charge of Illinois. He has been a Doctor of Veterinary 
Medicine since 1954 and has practiced his profession since that time. He has 
served with the Department of Agriculture since 1971, as well as for three 
years prior to that date. 

Dr. Christy testified that brucellosis is a bacterial disease which affects 
cattle and other animals and can affect humans. It is a serious disease and is 
spread relatively easily. 

A reactor animal is an animal that has tested positive to a blood test to 
determine whether the animal has brucellosis. An exposed animal is one that 
is in the same herd or in association with a reactor animal. 

Dr. Christy testified that the Federal Government and various state 
governments have worked together in a program designed to eradicate 
brucellosis. This program began in the 1930’s. The Federal Government and 
state governments exchange information and records. This includes records 
of purchases and sales, test records and vaccination results. 

When animals are found to be diseased, they are disposed of by 
slaughtering. Reactor animals would be sent to be slaughtered and in 1987 
if an infection rate in a herd was more than ten percent, the entire herd would 
be sent to be slaughtered. 

Dr. Christy testified that in Illinois permits are issued to move diseased 
cattle. Copies are sent to the destination, a copy is given to the trucker and 
copies are given to official offices. Such permits are required to move the 
cattle. 
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In his capacity as Area Veterinarian in Charge of Illinois, Dr. Christy 
received documents found at CX-1 and 2, a brucellosis test record and a 
permit to move animals, respectively. These related to a herd of 45 animals 
owned by Brad Wurster. 

The animals were tested by James R. Mattison, a veterinarian, on February 
17, 1987. Of the 45 animals that were tested, 12 were found to be reactor 
animals. Therefore, as indicated by CX-2, the entire herd was to be sent to 
Champion Packing Company at Waterloo, Wisconsin for slaughter. 

However, when Dr. Christy examined CX-2, he found that the numbers for 
many of the animals had been circled. The form indicated that the animals 
that had been circled had not been observed by the United States Department 
of Agriculture Inspector. It was signed on February 23, 1987. He signed the 
form when he inspected the animals. Therefore, a number of the animals had 
not been seen by the Inspector, specifically, 12 animals had not been seen by 
the Inspector. 

Dr. Christy, therefore, requested Mr. Robert E. Hogan to investigate this 
matter. Mr. Hogan is a USDA Compliance Officer. 

Mr. Hogan interviewed and obtained statements from Dr. Mattison, Brad 
Wurster, Roger Busch, a truck driver, Respondent Kermit Breed and Laverne 
Conrad. These statements, which were handwritten as well as retyped copies, 
are found in evidence as CX-3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 19, 20 and 21. 

Mr. Hogan also examined various documents, including kill sheets, which 
are sheets that are issued to show that animals have been killed. He learned 
and I find that 11 of the animals that were circled on CX-2 did not arrive at 
Champion Packing Company on the designated date. These included 10 of 
the animals listed and a calf that was later born to one of the cows. 

As Brad Wurster stated in his statement, (CX-5 and 6), on or about 
February 23, 1987, 35 of the cattle were loaded on a tractor trailer. The 
remaining 10 cows and one calf were loaded on a separate truck. Respondent 
Kermit Breed was responsible for the transportation of all the cattle. 

The 35 cattle on the tractor trailer were sent to Champion Packing 
Company and arrived at Champion Packing Company on February 23, 1987. 
The other cattle, the 10 cows and one calf, were shipped to Breed’s Livestock 
Market. The truck driver, Roger W. Busch, corroborates this in his statement, 
(CX-8 and 9). 

As Respondent indicates in his statements, nine of the cows were shipped 
by Respondent on February 23, 1987 to Moo-Battue Packing Company in 
Milwaukee, Wisconsin. Moo-Battue is also known as Peck Packing Company. 
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On or about February 25, 1987, another cow was shipped by Respondent 
to Champion Packing Company and was killed at the Champion Plant (CX-19 
and 20). Respondent informed Mr. Hogan in a written statement, dated May 
6, 1987, that the calf died before it could be shipped although this could not 
be verified (CX-21). 

The nine cattle that Respondent shipped to Moo-Battue on February 23, 
1987 were not accompanied by a required permit and were delivered without 
a required permit. The one cow that Respondent shipped to Champion 
Packing Company on February 25, 1987 was shipped without the required 
permit and was delivered without the required permit. 

Mr. Hogan testified that no such permits were found with respect to the 
shipments and that Mr. Breed did not state to him that such permits had 
accompanied the shipments. This is further corroborated by Respondent’s 
Answer which does not deny that the required permits did not accompany the 
shipments. Mr. Breed stated in the last paragraph of his answer, “I assume 
that all paperwork was completed." 


Conclusions of Law 


On February 23, 1987, Respondent shipped nine brucellosis reactor cows 
from Elizabeth, Illinois to Milwaukee, Wisconsin which were not accompanied 
by a permit in violation of 9 C.F.R. Section 78.7(c). 

On February 23, 1987, Respondent shipped nine brucellosis reactor cows 
from Elizabeth, Illinois to Milwaukee, Wisconsin without delivering a permit 
to the person moving the cattle in violation of 9 C.F.R. Section 78.2(a). 

On February 25, 1987, Respondent shipped one brucellosis reactor cow 
from Elizabeth, Illinois to Waterloo, Wisconsin which was not accompanied 
by a permit in violation of 9 C.F.R. Section 78.7(c). 

On February 25, 1987, Respondent shipped one brucellosis reactor cow 
from Elizabeth, Illinois to Waterloo, Wisconsin without delivering a permit to 
the person moving the cow in violation of 9 C.F.R. Section 78.2(a). 

Complainant has requested that, I assess a civil penalty of $2,000 against 
Respondent consisting of $500 for each of the four violations. I find that this 
is an appropriate penalty. I take into consideration the fact that these were 
first violations by Respondent. However, these are serious violations and such 
penalties should be imposed to deter Respondent from repeating this type of 
conduct and to deter other would be offenders. 
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Order 


Respondent Kermit Breed is assessed a civil penalty of $2,000. This 
penalty shall be payable to "Treasurer of the United States" by certified check 
or money order and shall be forwarded to: U.S. Department of Agriculture, 
Animal and Plant Health Inspection Service, Field Servicing Office, 
Accounting Section, Butler Square West, Fifth Floor, 100 North 6th Street, 
Minneapolis, Minnesota 55403. Payment shall be forwarded within 30 days 
from the effective date of this Order. The check or money order shall note 
that it is submitted in regard to A.Q. Docket No. 89-72. Pursuant to the 
Rules of Practice, this Order shall become final without further proceedings 
35 days after it is served unless this Decision and Order is appealed to the 
Judicial Officer within the time specified in 7 C.F.R. Section 1.145. 

A copy of this Decision and Order will be served — Respondent. 

I affirm the foregoing Bench Decision. 

[Dismissal of an appeal of this order was published at 50 Agric. Dec. 675 
(1991).--Editor] 


In re: LOREN SMIENS. 
A.Q. Docket No. 89-52. 
Decision and Order filed May 10, 1991. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Pending before the Administrative Law Judge is complaint counsel’s 
Motion to Amend Motion for Adoption of Default Decision and Order filed 
July 20, 1990, and counsel’s Motion for Adoption of Default Decision and 
Order filed March 14, 1990.' 

Counsel’s motions are granted for the reasons stated therein, facts and 
conclusions entered as stated, and with the requirements of the Judicial 


'The Administrative law Judge expressess appreciation to counsel for presentation on 
April 26, 1991, of a Response to Request for Briefs. It will not be necessary for respondent to 
file a brief in response to the Administrative Law Judge’s request of March 26, 1991. 
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Officer’s Ruling on Certified Questions, filed May 1, 1991, in David Harris, 
P.Q. Docket No. 91-27,” the following order is entered. 

Respondent,Loren G. Smiens, is hereby assessed a civil penalty of five 
hundred dollars which shall be payable to the "Treasurer of the United States" 
by a certified check or money order, and which shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 89-52. 

[This Initial Decision and Order became final June 15, 1991.-Editor] 


In re: WINSTON (PETE) RAWLS. 
A.Q. Docket No. 91-9. 
Initial Decision and Order filed May 6, 1991. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
—teiteal Decision and Order issued by Paul Kane, Administrative Law Judge. 


Pending before the Administrative Law Judge is complaint counsel’s 
Motion for Adoption of Proposed Decision and Order filed February 14, 
1991.° 


Incorporated by reference herein, as is the Initial Decision in Janine Aida Rodriquez, 
A.Q. Docket No. 331, July 19, 1990 and the Decision and Order therein, filed January 29, 1991. 


*The Administrative Law Judge expresses appreciation to counsel for presentation on April 
26, 1991, of a Response to Request for Briefs. It will not be necessary for respondent to file a 
brief in response to the Administrative Law Judge’s request of March 26, 1991. 
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Counsel’s motion is granted for the reasons stated therein, facts and 
conclusions entered as stated on March 26, 1991, and with the requirements 
of the Judicial Officer’s Ruling on Certified Questions, filed May 1, 1991, in 
David Harris, P.Q. Docket No. 91-27,‘ the followiwng order is entered. 

Respondent, Winston (Pete) Rawls, is hereby assessed a civil penalty of 
five hundred dollars’ which shall be payable to the "Treasurer of the United 
States" by a certified check or money order, and which shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 91-9. 

[This Initial Decision and Order became final July 1, 1991.-Editor] 


In re: JAY C. DAVIS and RUSSELL KELLY BROWN. 
A.Q. Docket No. 89-76. 
Decision and Order as to Jay C. Davis filed May 7, 1991. 


Failure to file an answer - Interstate movement of brucellosis exposed cattle without "S" brand 
permit - Interstate movement of test eligible cattle without permit, without certificate, and 
without required test - Interstate movement of cattle without required identifying eartags and 
documentation. 


“Incorporated by reference herein, as is the Initial Decision in Flying Tiger Line, Inc., A.Q. 
Docket No. 89-19, July 19, 1990 and the Decision and Order therein, filed January 15, 1991. A 
copy of the Harris, May 1, 1991, ruling is provided under separate cover to Mr. Rawls. 


*As the department is not required to hold a hearing, the civil penalty is reduced by one-half 
in accordance with the Judicial Officer’s decision in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 
(march 31, 1988) and Jn. re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). See Motion to 
Amend Motion for Adoption of Default Decision and Order, filed July 30, 1990 in Loren G. 
Smiens, A.Q. Docket No. 89-52. 
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Jeffrey Kirmsse, for Complainant. 
Respondent, Pro se. 


Decision and Order issued by Paul Kane, Administrative Law Judge. 


Pending before the Administrative Law Judge is complaint counsel’s 
Motion for Default Decision and Order as to Jay C. Davis filed May 14, 
1990.’ The Department’s Judicial Officer ruled on May 2, 1991, on complaint 
counsel’s appeal filed April 16, 1991, as to respondent Russell Kelly Brown. 

Counsel’s motion is granted for the reasons stated therein, facts and 
conclusions entered as alleged in the complaint filed August 30, 1989, and with 
the requirements of the Judicial Officer’s Ruling on Certified Questions, filed 
May 1, 1991, in David Harris, P.Q. Docket No. 91-27,’ the following order is 
entered. 

Respondent, Jay C. Davis, is hereby assessed a civil penalty of twenty-five 
hundred dollars’ which shall be payable to the "Treasurer of the United 
States" by a certified check or money order, and which shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


'The Administrative Law Judge expresses appreciation to counsel for presentation on 
April 26, 1991, of a Response to Request for Briefs. It will not be necessary for respondent to 
file a brief in response to the Administrative Law Judge’s request of March 26, 1991. 


"Incorporated by reference. herein, as is the Initial Decision in Janine Aida Rodriguez, 
A.Q. Docket No. 331, July 19, 1990 and the Decision and Order therein, filed January 29, 1991. 


As the Department is not required to hold a hearing, the civil penalty is reduced by 
one-half in accordance with the Judicial Officer’s decision in Jn re: Shulamis Kaplinsky, 47 Agric. 
Dec. 613 (March 31, 1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). See 
Motion to Amend Motion for Adoption of Default Decision and Order, filed July 30, 1990 in 


Loren G. Smiens, A.Q. Docket No. 89-52. See also Decision and Order as to Russell Kelly 
Brown filed May 2, 1991. 
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within thirty (30) days from the effective date of this order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 89-76. 

Pursuant to the Rules of Practice, this decision will become effective 
without further proceedings 35 days after service unless appealed to the 
Secretary by a party to the proceeding within 30 days after service as provided 
in the Rules of Practice, 7 C.F.R. § 1.145 (1991). 

[This Initial Decision and Order became final November 20, 1991.-Editor] 


In re) THOMAS E. DAILEY, PATRICK SHEIL, IDALBERTO BUENO, 
AND AMERICAN BUENO GENETICS, INC. 

A.Q. Docket No. 90-28. 

Decision and Order as to Respondent Patrick Sheil filed December 3, 1991. 


Default — Importation of cattle from Venezuela to Florida — Admission of material allegations 
— Civil penalty. 


The Judicial Officer affirmed Judge Kane’s Order assessing a civil penalty of $500 against 
respondent under the Act of February 2, 1903, as amended, and the regulations promulgated 
thereunder, on the basis of Jn re Kaplinsky. 


Darlene M. Bolinger, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Respondent Patrick Sheil filed a letter on June 10, 1991, and a second 
letter on July 8, 1991, which is being treated as an appeal from the Initial 
Decision and Order (Appendix A) filed in this proceeding on June 20, 1991, 
by Administrative Law Judge Paul Kane (ALJ) under the Act of February 2, 
1903, as amended (21 U.S.C. §§ 111, 120, 122), for a violation of the 
regulations promulgated thereunder governing the movement of cattle (9 
C.F.R. § 94.1(b)).’ Based upon a careful examination of the record, there is 
no basis to the appeal (see In re Kaplinsky, 47 Agric. Dec. 613 (1988) 
(Appendix B); In re Bobo, 49 Agric. Dec. 849, 851-52 (1990) ("Kaplinsky 


'The document filed by Respondent does not meet all of the requirements for an appeal, but 
it will be accepted as an appeal since it is now too late for Respondent to file any further appeal. 





THOMAS E. DAILEY, et al. 1569 
50 Agric. Dec. 1568 


policy applies only to A.Q. and P.Q. cases" (id. at 852 n.2)), and there is no 
basis for reopening the proceeding to consider evidence at this late date, 
particularly since Respondent Patrick Sheil’s answer admits the material 
allegations of the complaint. Accordingly, the following Order (which is the 
Order that must be complied with, rather than the ALJ’s Order) should be 
issued in this case. 


Order 


Respondent Patrick Sheil is hereby assessed a civil penalty of $500, which 
shall be payable to the "Treasurer of the United States" by certified check or 
money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order. Respondent Patrick Sheil shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 90-28. 


APPENDIX A 
ADMINISTRATIVE LAW JUDGE’S INITIAL 
DECISION AND ORDER 


On February 27, 1991, complaint counsel moved for the entry of a decision 
and order herein as to respondent, Patrick Sheil. This motion, and an Order 
Directing Service of the Administrative Law Judge filed April 22, 1991, were 
mailed on April 23, 1991, to Mr. Sheil. Mr. Sheil has not responded or 
otherwise replied to counsel’s motion. 

Mr Sheil’s failure to take advantage of the Department’s Rules of Practice 
at 7 C.F.R. § 1.143(d) and the Administrative Law Judge’s consideration of 
the facts associated with this case, constitutes a waiver of the protections 
afforded by the Administrative Procedure Act, 5 U.S.C.A. § 554, et seq. and 
require that complaint counsel’s motion be granted. Therefore, the following 
decision and order is entered. 
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Findings of Fact 


1. Patrick Sheil, hereinafter referred to as respondent, is an individual 
with a mailing address of 7505 S.W. 146 Court, Miami, Florida 33183. 

2. On or about July 19, 1986, respondent moved 13 head of cattle from 
Venezuela, a country not free of rinderpest and foot and mouth disease, to 
Florida, which is within the territorial limits of the United States, in violation 
of 94.1(b) of the regulations (9 C.F.R. § 94.1(b)), in that such a movement is 
prohibited. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated regulations published pursuant to the Cattle Contagious Disease 
Act of 1903, as amended, 21 U.S.C.A. § 111, 120. Therefore, the following 
order is issued. 


Order 


Respondent, Patrick Sheil, is hereby assessed a civil penalty of five 
hundred dollars ($500.00). The civil penalty shall be payable to the "Treasurer 
of the United States" by a certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. 90-28. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 
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APPENDIX B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


In re: REX KNEELAND. 
A.Q. Docket No. 91-25. 
Decision and Order filed December 9, 1991. 


Default — Admission of the material allegations — Feeding untreated garbage to swine — 
Allowing untreated garbage into swine feeding areas — Civil penalties. 


The Judicial Officer reversed the decision by Chief Judge Palmer assessing civil penalties of 
$3,000 for four violations under the Swine Health Protection Act. The Judicial Officer assessed 
civil penalties of $6,000 for eight violations. Permitting the feeding of garbage to swine is a 
separate violation from allowing untreated garbage into swine feeding areas. The eight violations 
were admitted by respondent’s failure to file a timely Answer, and, also, by failing to deny the 
material allegations of the Complaint in the untimely Answer. The ALJ erred in finding facts 
based upon information learned from a telephone conference with Respondent and 
Complainant’s counsel. Seriousness of violations explained. 


Scott C. Safian, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A, Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Swine Health Protection Act (7 U.S.C. § 3801 et seq.) for violations 
of the regulations promulgated thereunder (9 C.F.R. §§ 166.2(a), .6). An 
Initial Decision and Order was filed September 10, 1991, by Chief 
Administrative Law Judge Victor W. Palmer (ALJ) assessing civil penalties of 
$3,000 for four violations. 

On October 10, 1991, Complainant, seeking civil penalties of $6,000 for 
eight violations, appealed to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
has been delegated (7 C.F.R. § 2.35).' Respondent, claiming that the ALJ’s 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
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sanction is too severe, filed a cross-appeal on October 21, 1991. The case was 
referred to the Judicial Officer for decision on October 23, 1991. Based upon 
a careful consideration of the record, I agree with Complainant, and I am 
assessing civil penalties of $6,000 for eight violations. 


Findings of Fact 


1. Rex Kneeland, Respondent herein, is an individual with a mailing 
address of Hodgston Road, R.F.D. 1, Box 4740, Levant, Maine 04456. 

2. On or about June 21, 1990, the Respondent fed or permitted the 
feeding of untreated garbage to swine. 

3. On or about June 21, 1990, the Respondent allowed untreated garbage 
into swine feeding areas. 

4. On or about July 5, 1990, the Respondent fed or permitted the feeding 
of untreated garbage to swine. 

5. On or about July 5, 1990, the Respondent allowed untreated garbage 
into swine feeding areas. 

6. On or about January 8, 1991, the Respondent fed or permitted the 
feeding of untreated garbage to swine. 

7. On or about January 8, 1991, the Respondent allowed untreated 
garbage into swine feeding areas. 

8. On or about January 15, 1991, the Respondent fed or permitted the 
feeding of untreated garbage to swine. 

9. On or about January 15, 1991, the Respondent allowed untreated 
garbage into swine feeding areas. 


Conclusions 


Respondent’s Answer was filed late, and, moreover, did not deny the 
material allegations of the Complaint. Accordingly, the allegations of the 
Complaint alleging eight violations are deemed admitted, and Respondent’s 
right to a hearing was waived. Jn re Kaplinsky, 47 Agric. Dec. 613, 615-21 
(1988). 


January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) 
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Since the foregoing is dispositive of the factual issues, there is no need to 
consider other matters raised by Complainant’s appeal. However, one 
procedural error was so prejudicial to Complainant’s right to fairly present its 
case that it should be mentioned to avoid repetition. The ALJ determined 
that only four violations had occurred, rather than eight, as a result of a 
telephone conference with Respondent and Complainant’s counsel (Initial 
Decision at 2-3). Respondent was not under oath and was not subjected to 
cross-examination. Further, Complainant was not afforded the opportunity to 
present agency witnesses under oath. Such procedure is not authorized by the 
Rules of Practice, and proper findings of fact could not have been based on 
the "evidence" adduced at such a telephone conference, even if the material 
allegations of the Complaint had not been deemed admitted, as a matter of 
law, for either of the reasons mentioned above (late answer and failure to 
deny).” The seriousness of the violations is explained in Complainant’s 
Motion for Proposed Default Decision filed July 15, 1991, at 2, as follows: 


The Respondent’s actions undermine efforts of the Animal and 
Plant Health Inspection Service to regulate the treatment of garbage 
to be fed to swine, and the feeding thereof, in order to protect the 
commerce of the United States and the health and welfare of the 
people of this country. 7U.S.C. § 3801. It is through such 
noncompliance that certain swine diseases are disseminated thereby 


injuring the commerce of the United States and the health and welfare 
of the people. 


In view of the aforementioned facts, Complainant believes that 
assessment of the requested civil penalty is warranted and appropriate 
in order to deter the Respondent and others similarly situated from 
committing violations of this nature in the future. Therefore, 
Complainant respectfully requests that the attached Default Decision 
be adopted. 


"Even under the facts found by the ALJ as a result of the telephone conference, there were 
still eight violations. The ALJ found that Respondent permitted the feeding of the garbage to 
swine, “but that he had not personally fed the garbage to the swine" (Initial Decision at 3). 
Permitting the feeding of untreated garbage violates 9 C.F.R. § 166.2(a), and allowing untreated 
garbage into swine feeding areas is a separate violation of 9 C.F.R. § 166.6. 
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The civil penalties totalling $6,000 are appropriate for Respondent’s serious 
and repeated violations. In fact, the civil penalties have been reduced by half 
because a hearing was not required. Jn re Kaplinsky, 47 Agric. Dec. 613, 
621-39 (1988); In re Bobo, 49 Agric. Dec. 849, 852 n.2 (1990) ("The Kaplinsky 
policy applies only to A.Q. and P.Q. cases"). 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent Rex Kneeland is hereby assessed civil penalties totalling 
$6,000, which shall be payable to the "Treasurer of the United States," by 
certified check or money order, and shall be sent to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 120 days after service of this Order on Respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 91-25. 
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ANIMAL WELFARE ACT 


In re: DAVID L. TWOMEY and JUDY TWOMEY, d/b/a HAPPYTIME 
DOG & PONY CIRCUS. 

AWA Docket No. 89-6. 

Decision and Order filed August 9, 1991. 


Exhibition of animals without license - Willful violation of regulations - Failure to maintain 
records - Sanction criteria. 


Donald A. Tracy, for Complainant. 
Respondents, Pro Se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


At the hearing on July 17, 1991, I delivered the following Decision from 
the Bench: 


This proceeding was brought pursuant to the Animal Welfare Act 
as amended, 7 U.S.C. Sections 2131-2156 ("the Act"), the regulations 
and standards issued pursuant to the Act at 9 C.F.R. Sections 1.1 
through 3.142, and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings at 7 C.F.R. Section 1.130, et 


seq. The Administrator of the Animal and Plant Health Inspection 
Service (APHIS), filed a Complaint on July 26, 1989, alleging that 
Respondents had violated the Act and regulations. Respondents 
disputed various allegations in the Complaint in their Answer, which 
was filed on August 23, 1989. 


I presided over a hearing today, July 17, 1991, in San Francisco, 
California.. Complainant was represented by Donald A. Tracy, Esq., of 
the Office of General Counsel, United States Department of 
Agriculture. Respondents were represented by Respondent, Judy 
Twomey. Complainant presented the testimony of Henry H. Stratton, 
Greg Wallen, Michael K. McCann, and Jean Lorang. Judy Twomey 
testified for Respondents. Complainant introduced six exhibits. One 
exhibit was received into evidence on behalf of Respondents. 


Based upon the evidence, the applicable law, and the arguments, as 
well as Complainant’s proposed findings of fact, proposed conclusions 
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of law, and proposed order, all of which I’ve considered, I make the 
following findings of fact, conclusions of law, and issue the following 
order. 


Findings of Fact 


1. Respondents David L. Twomey and Judy Twomey are 
individuals, doing business as Happytime Dog and Pony Circus. Their 
address is P.O. Box 269, Windsor, California 95492. 

2. Respondents, at all material times, were exhibiting animals, as 
that term is defined in the Act and the subject of the provisions of the 
Act, and the regulations issued pursuant to the Act. 

3. Respondents were licensed in early 1984. Their license was 
eligible for renewal in July, 1984. 

4. APHIS notified Respondents in July, 1984, that Respondents 
needed to renew their license. On July 18, 1984, APHIS sent 
Respondents a letter informing them that if their license was not 
renewed within 60 days it would be terminated. 

5. On November 5, 1984, well over 60 days later, APHIS sent a 
letter to Respondent notifying Respondent that its license had been 
terminated (CX 6). The letter stated, “If you continue to operate as an 
Exhibitor without a valid license, you will be in violation of the Animal 
Welfare Act and subject to prosecution." 

6. From November, 1984, until the date of the Complaint, July 26, 
1989, and continuing to the present day, Respondents were unlicensed 
as exhibitors under the Animal Welfare Act. 

7. During the period from September 13 through September 26, 
1986, Respondents exhibited animals at the Los Angeles County Fair. 

8. On July 13, 1989, Respondents exhibited animals at the Orange 
County Fair, in Costa Mesa, California. 

9. Representatives of APHIS told Respondents in 1986 and 1989 
that they were not licensed and they needed to be licensed. 

10. An inspection by Mr. Wallen for APHIS of Respondent’s 
facility, on July 13, 1989, (CX 1) revealed the following violations which 
were testified to by Mr. Wallen, and not denied by Mrs. Twomey: 

a. food for dogs was not properly stored; . 

b. food for a llama was not properly stored; 

c. dogs were not provided with chains at least three times the 

length of the dog; 
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d. an enclosure, in which a dog was stored, had broken wire 
protruding; 

e. an enclosure, in which a llama was stored, had the sharp 
point of a screw protruding toward the animal; 

f. Respondents did not identify all the dogs; 

g. Respondents did not maintain proper records regarding the 
acquisition and disposition of animals; 

h. when this inspection was performed on July 13, 1989, 
Respondents were engaged in business as exhibitors without 
being licensed. 


Conclusions of Law 


1. Respondents, since 1984, and for many years before that, have 
exhibited animals, and, as such, been subject to the provisions of the 
Animal Welfare Act, and its regulations and standards. 

2. Respondents violated the regulations which required exhibitors 
to be licensed on September 26, 1989, during the period of 
approximately September 11 through September 28, 1986, and on July 
13, 1989. 

3. On July 13, 1989, Respondents violated the following regulations 
and standards: 


a. Respondents failed to properly store food for dogs in 
violation of 9 C.F.R. 3.1; 

b. Respondents failed to properly store food for a lama in 
violation of 9 C.F.R. 3.125; 

c. Respondents failed to provide adequate space for dogs in 
violation of 9 C.F.R. 3.4; 

d. Respondents failed to provide transport enclosures for dogs 
that were adequately free from protrusions in violation of 9 
C.F.R. 3.12; 

e. Respondents failed to provide a transport enclosure for a 
llama that was adequately free from protrusions in violation of 
9 C.F.R. 3.137; 

f. Respondents failed to adequately identify animals in violation 
of 9 C.F.R. 2.50; 

g. Respondents failed to maintain proper records with respect 
to animals in violation of 9 C.F.R. 2.75. 
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4. Respondents are required to comply with the provisions of the 
Act and its regulations which were properly promulgated. 

5. Respondents’ violations of the Act and regulations in operating 
without a license, were willful and were continued over many years. 
Respondents on many occasions were made aware of the need for a 
license, and chose to disregard these requirements. Obtaining and 
maintaining a license was Respondents’ responsibility. Although 
Complainant reminded Respondents of their need to obtain a license, 
Complainant was under no obligation to bring license forms to 
Respondents and help them fill out the forms. 

6. I’ve given a good deal of thought to the type of sanction to be 
imposed in this case. I’ve considered the fact that Respondents operate 
a small business, that their earnings are not very great, and that they 
are dependent upon these earnings for their livelihood. Mrs. Twomey 
has testified, without contradiction, that she and her husband earn 
approximately $25,000 a year from this business. Based upon that, the 
request of a sanction of a suspension of Respondents’ right to operate 
their business for a year, together with a $7,500 fine, seems awfully 
extreme and harsh. On the other hand, the fact is that I must consider 
the points stressed very well by Mr. Tracy, that it appears that these 
Respondents have not learned their lesson to date, and they have not 
attempted to refrain from being in business in any respect. And the 


fear is that they will continue to flout the law, unless a serious enough 
sanction is imposed upon them, so that they take this seriously. I’m 
also concerned about some of the points that Mrs. Twomey has made. 
I find this a difficult case. I’ve decided that I’m going to impose a fine 
of $4,000 against Respondents, and I’m going to provide that they not 
be permitted to operate in this business for a period of five months. 


Order 


1. Respondents David L. Twomey and Judy Twomey, their agents 
and employees, directly or indirectly, through any corporate or other 
device, shall comply with each and every provision of the Animal 
Welfare Act at 7 U.S.C. 2131-2156, and the regulations and standards 
issued thereunder at 9 C.F.R. 1.1 through 3.142, and shall cease and 
desist from any violation of the Act and its regulations. Specifically, 
Respondents, their agents and employees, direct or indirectly, through 
any corporate or other device shall cease and desist from: 
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a. engaging in business in any capacity for which a license is 
required under the Act and regulations, without first obtaining 
a license as required by Section 4 of the Act 7 U.S.C. 2134 and 
9 C.F.R. section 2.1; 

b. failing to properly store food for dogs as required by 9 
C.F.R. 3.1; 

c. failing to properly store food for a llama as required by 9 
C.F.R. 3.125; 

d. failing to provide adequate space for dogs as required by 9 
C.F.R. 3.4; 

e. failing to provide transport enclosures for dogs that are 
adequately free from protrusions as required by 9 C.F.R. 3.12; 
f. failing to provide a transport enclosure for a llama that was 
adequately free from protrusions as required by 9 C.F.R. 3.137; 
g. failing to adequately identify animals as required by 9 C.F.R. 
2.50; 

h. failing to maintain proper records on animals as required by 
9 CFR. 2.75. 


2. Respondents are hereby assessed a civil penalty of $4,000 to be 
paid by certified check or money order payable to the Treasurer of the 
United States. 

3. Respondents are prohibited from engaging in any business or 
operating subject to the Act at any capacity for which a license is 
required under the Act and regulations for a period of five months 
from the effective date of this order. 

4. Respondents are prohibited from obtaining a license under the 
Act for a period of five months from the effective date of this order. 

5. Pursuant to the Rules of Practice, this Order shall become final 
without further proceedings 35 days after it is served unless this 
Decision and Order is appealed to the Judicial Officer within the time 
specified in 7 C.F.R. Section 1.145. 


I affirm the foregoing Bench Decision. 
[This Decision and Order became final October 16, 1991.-Editor] 





NONPROCUREMENT DEBARMENT AND SUSPENSION 


In re: HUGH PADGETT/HUGO OLSON. 
DNS DOCKET NO. 91-02. 
Decision and Order filed November 26, 1991. 


Burden of Proof - Requirement of Administrative Record - Requirement of Investigation. 


Debarment imposed by FmHA was vacated. Debarring agency failed to investigate complaints 
concerning cause for debarment and failed to develop required administrative record 
demonstrating basis of debarment decision. The burden of proof for debarment is 
preponderance of the evidence. The necessary evidentiary showing is greater than “adequate 
evidence" required for suspension and more than uncorroborated suspicion or accusation. 


LaVerne Ausman, Debarring Official. 


Respondent, Pro Se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, in 
disposition of respondent’s appeal of his debarment by a U.S.D.A. agency, 
under the Governmentwide system for nonprocurement debarment and 
suspension as implemented by 7 C.F.R. §§ 3017.100-515(1991). On September 


18, 1991, respondent filed this timely appeal of the August 16, 1991 decision 
of the debarring official, LaVerne Ausman, Farmers’ Home Administration 
("FmHA"), United States Department of Agriculture ("USDA"), which 
debarred respondent from participation in government programs, including 
federal financial and non-financial assistance and benefits for a period of five 
years. 

On September 24, 1991, I entered a ruling respecting the procedural 
requirements which would be applicable to this appeal because general rules 
of practice governing nonprocurement debarment and suspension appeals have 
not as yet been issued by USDA. Pursuant to the ruling, FmHA filed a copy 
of the administrative record on October 15, 1991, and on November 2, 1991, 
respondent filed a response. 

FmHA notified respondent that debarment was imposed pursuant to 7 
C.F.R. § 3017.305(b), which authorizes debarment for "violation of the terms 
of a public agreement or transaction so serious as to affect the integrity of an 
agency program, such as: a willful failure to perform in accordance with the 
terms of one or more public agreements or transactions;" and 7 C.F.R. 





HUGH PADGETT/HUGO OLSON 1581 
50 Agric. Dec. 1580 


§3017.305(d), which authorizes debarment for "any other cause of so serious 
or compelling a nature that it affects the present responsibility of a person." 
Respondent’s debarment was based upon his "refusal and noncompliance with 
contract and warranty agreements concerning construction defects on rural 
housing financed by FmHA.” (Notice of Debarment, August 16, 1991). 
FmHA has failed to demonstrate by the applicable standard of evidence that 
the asserted grounds for debarment exist. Consequently, respondent’s 
debarment is being vacated. 


Decision 


Pursuant to 7 C.F.R. § 3017.515, debarment decisions may be appealed to 
the Office of Administrative Law Judges. The ALJ bases his/her decision 
solely upon the administrative record which must demonstrate the evidentiary 
basis for the debarment. The ALJ may vacate the debarment if that decision 
is found not to be based on the applicable standard of evidence; or is 
arbitrary, capricious and an abuse of discretion. Under 7 C.F.R. § 
3017.314(c), the standard of proof by which the cause for debarment must be 
established is a preponderance of the evidence. The burden of proof is on 
the debarring agency which has a duty to develop an administrative record to 
demonstrate that it has met this burden. 

Section 3017.105(0) of the regulations (7 C.F.R. § 3017.105(0)) defines 
preponderance of the evidence as “proof by information that, compared with 
that opposing it, leads to the conclusion that the fact at issue is more probably 
true than not." The regulations provide additional direction that in "assessing 
the adequacy of evidence, [for suspension pending debarment] the agency 
should consider how much information is available, how credible it is given 
the circumstances, whether or not important allegations are corroborated, and 
what inferences can reasonably be drawn as a result." 7 C.F.R. § 3017.400(c). 
This “assessment should include an examination of basic documents such as 
grants, cooperative agreements, loan authorizations and contracts." 7 C.F.R. 


§ 3017.400(c)(emphasis added). The requisite evidentiary showing for formal 
debarment is clearly greater than uncorroborated suspicion or accusation and 





1582 NONPROCUREMENT DEBARMENT AND SUSPENSION 


more substantial than the "adequate evidence" requirement for suspension, 
which has been likened to probable cause for arrest.’ 

The stated grounds for respondent’s debarment is his "refusal and 
noncompliance with contract and warranty agreements concerning construction 
defects" on the properties of five specific consumers. FmHA has not met its 
burden of proving this asserted basis for debarment. The record upon which 
the agency acted contains no evidence of the contracts or warranty agreements 
between the corporation that respondent represented and the consumers who 
alleged defects. Although sample construction contracts between respondent’s 
corporation, Days Mobile Homes, and two consumers, Anaya and Candelaria, 
are included in the administrative record, it is legally inappropriate to use 
these documents as substitutes for the actual agreements between Days and 
the other five owners of the affected properties. The danger of using sample 
contracts in place of the actual ones is demonstrated by the fact that the 
sample contracts contain two optional warranty provisions, and it is unclear 
which of the two was to be activated on completion of work. (Item IX). 

The record is also devoid of any indication that the agency investigated the 
complaints upon which it grounded respondent’s debarment. Section 3017.311 
of the regulations (7 C.F.R. § 3017.311) requires that "information concerning 
the existence of a cause for debarment from any source shall be promptly 
reported, investigated, and referred, when appropriate, to the debarring official 
for consideration." (emphasis added). The regulations assign to the agency 


‘See, Horne Bros., Inc. v. Laird, 463 F.2d 1268, 1271 (D.C. Cir. 1972) in which the United 
States Court of Appeals for the District of Columbia Circuit explained as follows: 


The "adequate evidence" showing need not be the kind necessary for 

a successful criminal prosecution or a formal debarment. The matter 
may be likened to the probable cause necessary for an arrest, a search 
warrant, or a preliminary hearing. This is less than must be shown at 


the trial, but it must be more than uncorroborated suspicion or 
accusation. (emphasis added). 


Horne Bros. is a case brought pursuant to the regulations governing procurement debarment 
and suspension. The regulations governing nonprocurement debarment and suspension were 
designed to be compatible with the procurement debarment and suspension regulations included 
in the Federal Acquisition Regulation. 51 Fed. Reg. 6372 (1986). Consequently, where the 
regulations impose identical standards, i.e., "adequate evidence,” the reasoning of cases such as 
Horne Bros., which interpret the procurement regulations, may also be applied to the regulations 
governing nonprocurement debarment and suspension. 
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possessing the information the responsibility of deciding whether to utilize 
agency personnel, the Office of the Inspector General or other appropriate 
resources to conduct the investigation and develop the required 
documentation. 7 C.F.R. § 3017.311(a). ‘Exhibit A of the administrative 
record, which is described in the index (Listing of Attachments) as containing 
"investigations," actually includes no documents relating to the investigation of 
the complaints on which FmHA based respondent’s debarment. 

Section 3017.311(4) of the regulations (7 C.F.R. § 3017.311(4)) requires 
that documentation of the basis for debarment include “a short narrative 
stating the facts and/or describing other evidence supporting the reason(s) for 
the need to debar.". Although the letter of FmHA State Director Vincent 
Cordova (letter dated July 26, 1989) contains a paragraph entitled "narrative 
statement," no description of facts or evidence supporting debarment is 
included therein. Although the director asserted that the mobile home 
manufacturer is not responsible for "site problems, foundation, etc.," he 
described no evidence of such problems. 

In his statement of basis for appeal of the debarment decision, respondent 
asserts that warranties on the relevant dwellings were issued by the 
manufacturer. The administrative record contains a corroborating assertion 
by the FmHA State Director that "the necessary warranty work" on the 
dwellings at issue was performed by the manufacturer of these mobile homes. 

(Letter of Vincent Cordova, July 26, 1989). 

Although the record includes reports of consumer dissatisfaction with "site 
work" such as landscaping and drainage, which the FmHA director states 
would be the responsibility of respondent’s corporation, rather than the 
manufacturer (letter of Vincent Cordova, July 26, 1989), there is no evidence 
presented by the record of contract or warranty agreements relevant to these 
complaints. One sample contract indicates that provision for landscaping was 
made a part of at least one individual agreement. There is, however, no 
evidence of the specific nature of the landscaping to be provided or whether 
any such provision was made in the contracts for the affected properties. 

The complaints regarding landscaping and drainage in four of the affected 
properties lack the requisite specificity to demonstrate that contract or 
warranty obligations were breached. One consumer, Ms. Tooker, contends 
that the landscaping of her home was to be done to community (Carson Park) 
expectations, but there is no evidence of an agreement to support this 
"understanding." Ms. Sanchez alleges only that landscaping is "not complete" 
and "dirt need[s] packing." Ms. Vigil’s allegations are limited to assertions 
that she never received grass seed and the trees planted by her driveway failed 
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to thrive despite care given according to directions. Ms. Brant refers to 
trouble with water drainage, but the complaint is contained in a letter which 
is not addressed to respondent or the corporation that he represented. There 
is no allegation that respondent or Days were ever requested to address the 
problem. 

Absent the actual contracts or any other valid evidence of the warranty 
agreements demonstrating that these complaints represent breached 
commitments, or evidence that other of the alleged defects were not addressed 
under the manufacturer’s warranty, the administrative record cannot be found 
to comprise adequate evidence of the stated grounds for debarment. 

FmHA has not demonstrated that it assessed the adequacy of evidence as 
directed by 7 C.F.R. § 3017.400(c) nor met its burden of proof by a 
preponderance of the evidence. FmHA has failed to prove “by information 
that, compared with that opposing it, leads to the conclusion that" it "is more 
probably true than not" that respondent failed or refused to comply with 
contractual or warranty agreements regarding construction defects in the 
affected properties. FmHA has therefore not proven the asserted grounds for 
debarment -that respondent violated "the terms of a public agreement or 
transaction so serious as to affect the integrity of an agency program, such as 
a willful failure to perform in accordance with the terms of one or more 
public agreements or transactions" or “any other cause of so serious or 
compelling a nature that it affects the present responsibility of a person." 
Consequently, an order vacating respondent’s debarment is being entered. 


Order 


1. The debarment of Hugh Padgett is vacated as of this date. 
2. Respondent’s name shall be removed from the nonprocurement list. 
Copies of this Decision and Order shall be served upon the parties. 





JIM AND POLLY TAYLOR, et al. 
50 Agric. Dec. 1585 


HORSE PROTECTION ACT 


In re: JIM AND POLLY TAYLOR, and TOM DAVIS. 
HPA Docket No. 88-57. 
Decision and Order filed March 29, 1991 


Insufficient link between rider and horse to establish culpability - Failure to establish "soring." 


Respondent was scheduled rider of a horse which Department veterinarians stated was sore. 
Administrative Law Judge Baker found that the Department failed to prove that the horse in 
question was sore as inclement weather could have explained the horse’s nervous condition. In 
addition, respondent was merely the rider of the horse and had never trained the animal. 
Consequently, respondent could not have been responsible for any possible soring. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This cause arises by reason of a Complaint having been filed on 
September 30, 1988, charging the Respondents named herein with violation 
of the Horse Protection Act, as amended (15 U.S.C. §§ 1821 et seq.), 


hereinafter sometimes referred to as the Act. 

The Respondents Jim and Polly Taylor owned the horse known as "Puff 
’N Stuff" which horse was entered as Entry No. 4, Class No. 56A, on May 29, 
1987, at the Pin Oak Horse Show at Katy, Texas. 

A Consent Decision was issued as to the owners Jim and Polly Taylor on 
October 4, 1990, wherein they neither admitted nor denied the allegations of 
the Complaint and said owners were disqualified from entering, showing, 
exhibiting or judging, managing or otherwise participating in any horse show 
for a period of one year. 

The remainder of the proceeding pertains to Respondent Tom Davis who 
was named in the Complaint as the trainer of the horse “Puff ’N Stuff." It was 
alleged in the Complaint that on May 29, 1987, said Respondent Tom Davis, 
in violation of section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for 
the purpose of showing or exhibiting the horse known as "Puff ’N Stuff" as 
Entry No. 4, Class No. 56A, at the Pin Oak Horse Show at Katy [Kathy], 
Texas, while the horse was sore. Respondent Davis filed a timely answer 
denying the alleged violations and requested an oral hearing. 
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An oral hearing took place before Administrative Law Judge Dorothea A. 
Baker with respect to Respondent Tom Davis (hereinafter referred to as 
Respondent, unless otherwise indicated), on June 6 and 7, 1990, in Houston, 
Texas. At that time said Respondent appeared pro se and the Office of the 
General Counsel, United States Department of Agriculture appeared through 
Attorney Robert A. Ertman, Washington, D.C. 20250. In due course the 
parties filed briefs, the last brief having been filed on February 20, 1991. 

At the oral hearing the Respondent made two motions in the nature of 
dismissing the Complaint: (1) That the Complaint should be dismissed 
because the Complaint erroneously referred to the horse show as having taken 
place in Kathy, Texas, when in fact the correct name of the place of the horse 
show was Katy, Texas; and (2) The Complaint should be dismissed because 
the Respondent was named as the "trainer" of the horse and the Respondent 
maintains that he was never a trainer of the horse. Both said motions were 
denied. 


Findings of Fact 


1. Respondent Tom Davis is an individual whose mailing address is Box 
700, Austin-McComb Road, Montgomery, Texas 77356. 

2. The horse "Puff ’N Stuff" is owned by Jim and Polly Taylor. The 
owners of the horse did not employ a professional horse trainer. 

3. Mr. and Mrs. Taylor had owned the horse since approximately 1982 
and it had been ridden in competition over the three-year period 1985, 1986 
and 1987. Except for Mrs. Taylor’s daughter at such exhibitions, the horse 
was not ridden by anyone other than Mr. Tom Davis, an acquaintance of 
Mr. and Mrs. Taylor. He was asked to ride the horse because Mrs. Taylor 
did not believe she rode well enough. Mr. Davis did this on approximately 
twenty occasions. Respondent Davis is a knowledgeable horseman. 

4. Mrs. Taylor is the one who grooms, feeds and cares for the horse. 

5. The horse, "Puff ’N Stuff,” is a flat, shod, natural plantation horse and 
does not need training. He has received no training. 

6. There is no evidence of any prior violations of the Horse Protection 
Act with respect to the horse, Mr. and Mrs. Taylor, or the Respondent, 
Mr. Davis. 

7. On the day in question, May 29, 1987, Mrs. Taylor put the horse, "Puff 
’N Stuff" in her trailer and, accompanied by Mr. Davis drove the horse to the 
Pin Oak Horse Show, in Katy, Texas. Respondent Davis was scheduled to 
ride and exhibit the horse in Class 56(A). 





JIM AND POLLY TAYLOR, et al. 1587 
50 Agric. Dec. 1585 


8. The horse show inspection area and the warm-up area are all 
conducted under one roof, but said roof does not have any sides to it. The 
inspection station for the Designated Qualified Person (DOP) inspection was 
at one end of this large building. 

9. On the day in question and at all times relevant hereto, the weather 
was rainy, and windy, and, there was the presence of thunderstorms and loud 
claps of thunder and lightening. When Mrs. Taylor and Mr. Davis, the rider 
to be of "Puff ’N Stuff," arrived at the open building it was extremely rainy and 
there was a violent storm just prior and during the time the horse was being 
presented to the Designated Qualified Person station. At the same time other 
horses were being warmed-up and were passing in close proximity to the 
horses being inspected. There were sheets of plywood being erected and 
secured at a distance of approximately 10 feet from the horse. The U.S.D.A. 
inspectors were trying to secure the plywood sheets to the sides of the 
building. 

10. Upon arriving with her trailer and the horse at the exhibition, 
Mrs. Taylor was concerned with the fact that there was so much mud on the 
horse’s hoofs, and, she took a stiff brush and brushed the feet of "Puff ’N 
Stuff" to remove the mud as well as putting a gloss on its feet. Mr. Davis was 
in his riding attire and did not care to get muddy. Respondent Davis had no 
reason to and he did not inspect the horse. However, after Mrs. Taylor 
commenced leading the horse to the Designated Qualified Person station, and, 
because of the violent thunderstorm which was taking place, Mr. Davis 
assisted Mrs. Taylor in doing so and he did in fact lead the horse into the 
Designated Qualified Person station for inspection. Had there been no 
thunderstorm, Mrs. Taylor likely would have led the horse to the inspection 
station herself. 

11. The horse “Puff ’N Stuff" was examined and inspected by the 
Designated Qualified Person, Mr. Gerald Poole, and he then moved on to the 
next horse to be inspected. During this inspection, the attention of the 
U.S.D.A. inspectors was directed, at least in part, to securing plywood on the 
sides of the building as some sort of protection from the wind and rain and 
thunderstorm which was taking place. The inspection occurred at 
approximately 1 p.m. and the U.S.D.A. inspectors could not recall whether 
they had gone to lunch prior to such inspection. However, after the horse had 
passed Mr. Poole’s inspection and he had moved on to the next horse to be 
inspected, Dr. Ferris shouted to Mr. Davis to hold that horse, i.e. "Puff ’N 
Stuff.". Mr. Davis did so and the horse was subsequently inspected by 
Richard Ferris, veterinarian, U.'S.D.A. After palpating the horse, Dr. Ferris 
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then consulted and talked with a second veterinarian, namely, Gary Svetlick, 
who then came over and palpated the horse and after Dr. Svetlick’s 
examination was completed the horse was referred back to Mr. Gerald Poole 
the Designated Qualified Person for re-examination after the U.S.D.A.’s 
examination. The examinations were performed by palpating the forelegs of 
the horse, observing its reactions, and noting the areas where palpation 
allegedly elicited pain responses. Upon re-examination Mr. Poole declared 
that the horse was sensitive in both front pasterns. 

12. Both Dr. Ferris and Dr. Svetlick testified they found painful areas 
on the posterior pastern areas of both of the horse’s front feet and that the 
horse consistently showed marked pain responses allegedly based on irritating 
or caustic chemicals. Based on their examination, said U.S.D.A. employees 
testified they ruled out other causes for the horse’s reaction to palpation. 

13. Among the purposes for which Dr. Ferris and Dr. Svetlick were present 
at the Pin Oak Horse Show was to monitor the performance of the Designated 
Qualified Person. The Designated Qualified Person received performance 
ratings from the U.S.D.A. inspectors. It is to the Designated Qualified Person’s 
advantage to have favorable evaluations and ratings because there is a financial 
incentive to hold such a position. The Designated Qualified Person, 
Mr. Poole, did not appear at the hearing and he is no longer in that area. 
The Respondent did not have money enough to seek to call him as one of his 
witnesses. 

14. Neither Dr. Ferris nor Dr. Svetlick is presently engaged as a horse 
show inspector. They are now associated with the Disease Surveillance 
System Coordination Service. 

15. There is no question but that both Dr. Ferris and Dr. Svetlick were 
seasoned veteran horse show inspectors. On the day in question, May 29, 
1987, they prepared a Form 19-7 indicating bilateral soring on the horse’s 
pasterns. This was the sole result of palpation. 

16. Said Form 19-7, being a summary of alleged violations, found no 
other alleged abnormality. The horse was described as normal in its way of 
going, normal in its respiration, normal in its perspiration, and no abnormality 
with respect to its hoofs or tendons. However, it was described with respect 
to its general appearance, attitude and stance as "nervous and apprehensive." 

17. The evidence in this case does not establish that the horse in 
question was sore. There was no disagreement with respect to the fact that 
there was very inclement weather during this time and that there were loud 
noises of thunder and lightening which, indeed, could have upset the horse 
and made it ultra sensitive to its surroundings as opposed to palpation on its 
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pasterns. Also, the credible evidence indicates that the Designated Qualified 
Person initially had passed this horse for inspection. In addition, the 
testimony of both Mrs. Taylor and Mr. Davis was given complete credibility. 
Mrs. Taylor denied ever having sored the horse or in any way utilized any 
method which would have resulted in soreness. 

18. Also, there is the element of predisposed bias on the part of 
Dr. Ferris with respect to Mr. Davis. It is acknowledged that one can take a 
normal horse and make him move and winch if enough pressure is applied to 
the pastern areas. Also, if the nail of the examining veterinarian is pressed 
into the pastern areas the horse will move. This well could have occurred in 
this particular instance. 

19. In view of the weather conditions which existed during the time of 
inspection, the erection of the plywood sides, the credible testimony of 
Mrs. Taylor and Mr. Davis as to what occurred, particularly with respect to 
the Designated Qualified Person, as well as predisposed bias, I find that the 
Complainant has not shown by a preponderance of proof that this horse was 
sore. 

20. Even if the horse was sore, which I do not believe that it was, the 
association of Mr. Davis with the horse was very remote. He was to be the 
rider. He was no more and no less. Since he did not have the opportunity 
to sore the horse inasmuch as Mrs. Taylor took complete care of the horse 
(together with her daughter), it is highly unlikely that Mr. Davis could have 
sored the horse and I believe Mrs. Taylor in her denials that the horse was 
sore. 

21. Even if it were to be found that "Puff ’N Stuff" was sore on May 29, 
1987, the sanction sought in this proceeding as to Mr. Davis goes far beyond 
what could be considered an appropriate sanction. The Complainant seeks 
a one year disqualification and the imposition of a civil penalty of $500.00. 
The evidence at the hearing indicated that Mr. Davis is without funds to pay 
such a penalty. He has a real estate license, has not made a sale in the last 
year, and his license may lapse by reason of nonpayment of fees. 


Conclusions 


Section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), prohibits the 
“entering for the purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore * * *." 
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These terms are defined’ as follows: 
(3) The term "sore" when used to describe a horse means that-- 


(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected 
by a person into or used by a person on any limb of a horse, or 


(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to 
suffer, physical pain or distress, inflammation, or lameness when 
walking, trotting, or otherwise moving, except that such term 
does not include such an application, infliction, injection, use, or 
practice in connection with the therapeutic treatment of a horse 
by or under the supervision of a person licensed to practice 
veterinary medicine in the State in which such treatment was 
given. [15 U.S.C.A. § 1821(3)]. 


It is recognized that lack of proof as to who may have sored a horse is not 
controlling: 


If lack of proof that a particular individual sored a horse were regarded 
as an extenuating circumstance . . . the remedial purposes of the Act 
could not be achieved inasmuch as it is not likely that proof will ever 
be obtained in any case as to who actually sored a particular horse 


15 U.S.C.A. § 1821(3) (West 1982 and Supp. 1989). 
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In re: Wall, 38 Agric. Dec. 1437, 1450 (1979), aff'd in part and rev’d in part on 
other grounds, No. 79-3714 (6th Cir. Nov. 38, 1979) (unpublished order), 40 
Agric. Dec. 927 (citation omitted; quoted in Jn re: Thornton, 41 Agric. Dec. 
870, 899). 

Likewise, "it is irrelevant under the Horse Protection Act that an owner or 
exhibitor has no intent to sore a horse or knowledge that the horse being 
exhibited is sore." In re: Stamper, 42 Agric. Dec. 20, 44, aff'd 722 F.2d 1483 
(9th Cir. 1984) (emphasis added). 

It is well established that exhibitors of horses are absolute guarantors, 
together with trainers and owners that a horse not be sore within the meaning 
of the Act. Although Respondent Davis presented the horse "Puff ’N Stuff" 
for inspection, the evidence (including his credible testimony and that of 
Mrs. Taylor) does not establish that the horse was sore. Respondent Davis’ 
association with the horse was remote. Sole participation of leading a horse 
to the pre-show inspection area does not necessarily establish culpability. In 
re: A. P. "Sonny Holt" et al., HPA Docket No. 88-28 (Judge’s Decision, Aug. 
24, 1989). 

Among applicable cases are those of Jn re: Crowder, 40 Agric. Dec. 33 
(discussed by the Judicial Officer in Jn re: Thornton, 41 Agric. Dec. 870) 
where it is stated, inter alia, "For personal and other reasons, Wink Groover 
stopped training horses in July 1976 [more than two years before the incident]. 
He rode the horse only as a favor to Respondent Crowder. He arrived at the 
show ring immediately before the show and left immediately after the 
exhibition. He received no compensation for riding. In short, we find no 
culpability here." 

In the present case, the examination by the Department’s employees of 
"Puff ’N Stuff" lacked the expected objectivity. 

The statutory presumption that a horse is sore if it manifests abnormal 
bilateral sensitivity does not shift the ultimate burden of proof to Respondent. 
See, Landrum v. Block, 40 Agric. Dec. 922 (N.D. Tenn. 1981). All requests, 
motions, and suggestions of the parties have been duly considered and to the 
extent that they are inconsistent with this decision they are hereby denied. 


Order 


The Complaint filed September 30, 1988, is dismissed as to the 
Respondent Tom Davis. 

This Decision and Order will become final Thirty-Five (35) days after 
service hereof unless an appeal is made to the Judicial Officer within Thirty 





1592 HORSE PROTECTION ACT 


(30) days pursuant to the Rules of Practice and Procedure, (7 C.F.R. §§ 1.130 
et seq., § 1.142 and § 1.145) 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 8, 1991.-Editor] 


In re: HARVEY L. KING, JR. 
HPA Docket No. 90-67. 
Decision and Order filed October 10, 1991. 


Showing of sore horse - Palpation test as sufficient evidence - Intent to sore not required - 
Amateur status does not affect liability - Respondents’ burden of proof regarding ability to pay - 
Sanction policy. 


Judge Kane assessed a civil penalty of $2,000 and disqualified respondent from significant 
participation in horse industry for one year based upon the conclusion that respondent entered 
his horse in a show while the horse was sore. A manifestation of pain in both forelimbs, 
exhibited by withdrawal on palpation test, is sufficient evidence to support a finding that the 
horse was sore. Amateur status of the owner does not affect liability under the Horse Protection 
Act. Intent to sore is not a prerequisite to liability and absence of intent does not reduce 
liability under the Act. Maximum penalty is fully justified for first offense because soring is so 
detrimental to the afflicted animal and to the walking horse industry and maximum penalties are 
the only effective deterrent. Respondent bears the burden of proof regarding his ability to pay 


penalty. 


Colleen Carroll, for Complainant. 
Brian K. Selz, Rustburg, VA, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ the Rules 
of Practice governing proceedings under the Horse Protection Act, 7 C.F.R. 
§§ 12.1-.10 (1990), and the Rules of Practice of the Department of 
Agriculture Governing Formal Adjudicatory Administrative Proceedings, 7 
C.F.R. §§ 1.130-.151 (1990). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by complaint filed September 28, 1990, alleges 


' Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1990). 
[Unofficial codifications of statutes are cited herein.] 
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that on May 26, 1989, respondent, Harvey L. King, Jr., entered a horse, in a 
show, while the horse was sore in violation of the Horse Protection Act, as 
amended,’ (hereinafter the "Act"). The Administrator seeks the imposition of 
civil penalties and the removal of respondent from participation in the horse 
industry. By answer filed October 23, 1990, Mr. King, through counsel, denies 
the essential allegations of the complaint. 

An oral hearing was held on February 8, 1991, in Lynchburg, Virginia, 
before the undersigned. Subsequently, proposed findings and briefs were filed 
by counsel. To the extent indicated, they are adopted herein. All other 
proposed findings, conclusions and arguments are rejected as irrelevant or 
lacking legal or evidentiary bases. As used herein, "Tr." refers to the 
transcript of the public hearing. "CX" refers to the numbered exhibits offered 
by complainant’s counsel. "RX" refers to the numbered exhibits offered by 
respondent’s counsel. 

The interests of the Department are represented by Colleen Carroll, Esq., 
Washington, D.C.. The interests of respondent are represented by Brian K. 
Selz, Esq., Rustburg, Virginia. 

Upon consideration of all.matters of record, the following Findings of Fact 
are made and Conclusions of Law are reached. As a result thereof, there is 
issued an order assessing civil penalties in the sum of $2,000 and disqualifying 
respondent from showing, exhibiting, or entering any horse or from otherwise 
participating in any horse show, exhibition, sale or auction for the period of 
one year. 


Statutes 
The following statutory provisions are applicable to this case: 
As used in this chapter unless the context otherwise requires: 


*ek# kek * 


(3) The term "sore" when used to describe a horse means 
that -- 


2-15 U.S.C.A. § 1821, et seq. (West 1982 and Supp. 1990). 





HORSE «OTECTION ACT 


(D) any other substance or device has been used by a person 
on any limb of a horse or a person has engaged in a practice 
involving a horse, 


and, as a result of such application, infliction, injection, use, 
or practice, such horse suffers, or can reasonably be expected to 
suffer, physical pain or distress, inflammation, or lameness when 
walking, trotting, or otherwise moving, except that such term 
does not include such an application, infliction, injection, use, or 
practice in connection with the therapeutic treatment of a horse 
by or under the supervision of a person licensed to practice 
veterinary medicine in the state in which such treatment was 
given.’ 


The following conduct is prohibited: 

(2) The... (B) entering for the purpose of showing or 
exhibiting in any horse show or horse exhibition, any horse 
which is sore,’ 


(d)...(5) ‘In any civil or criminal action to enforce this 
Act or any regulation under this Act a horse shall be presumed 
to be a horse which is sore if it manifests abnormal sensitivity 
or inflammation in both of its forelimbs or both of its 
hindlimbs. 


315 U.S.C.A. § 1821(3)(D) (West 1982 and Supp. 1990). 
“15 U.S.C.A. § 1824(2)(B) (West 1982 and Supp. 1990). 


5 15 U.S.C.A. § 1825(d)(5) (West 1982 and Supp. 1990). 
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(b)(1) Any person who violates section 1824 of this Title 
shall be liable to the United States for a civil penalty of not 
more than $2,000 for each violation.® 


** kk * 


(c) Inaddition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who... (a) . . . paid 
a civil penalty assessed under subsection (b) ... for any 
violation of any provision of this chapter or any regulation 
issued under this chapter may be disqualified by order of the 
Secretary, . . . from showing or exhibiting any horse, judging or 
managing any horse show, horse exhibition, or horse sale or 
auction for a period of not less than one year for the first 
violation .. . .” 


Findings of Fact 


1. Respondent Harvey L. King, Jr. is an individual whose mailing address 
is P.O. Box 13, Brookneal, Virginia 24528. (Complaint; Answer) 

2. At all times material herein, respondent Harvey L. King, Jr. was the 
owner and trainer of the horse known as "Spirit of Steppin" and entered this 
horse as entry number 553, in class number 24, on May 26, 1989, at the 
Dominion Bank 19th Annual Spring Fun Show at Shelbyville, Tennessee (the 
"Fun Show"). (Complaint; Answer) 

3. Upon examination by government veterinarians on May 26, 1989, "Spirit 
of Steppin" exhibited responses indicating to such veterinarians that the horse 
was experiencing some pain upon palpitation of its front feet. (CX 2, 3, 4; Tr. 
42-43, 79-80) 

4. The horse exhibited no other responses indicative of pain, such as the 
tightening of abdominal muscles, the shifting of weight, or an unusual gait. 
(Tr. 78-79) 


6 15 U.S.C.A. § 1825(b)(1) (West 1982 and Supp. 1990). 


7 15 U.S.C.A. § 1825(c) (West 1982 and Supp. 1990). 
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5. The record is devoid of any evidence relating respondent Harvey L. 
King, Jr. to any previous citation or finding of any violation of the Horse 
Protection Act. 


Conclusion 


The determination of whether "Spirit of Steppin" was “sore” on May 26, 
1989, is a legal conclusion which is reached upon an evaluation of all the 
evidence, the entry of findings and the application of the appropriate law. 


Discussion 


The Act was intended to reduce the incidence of cruelty to animals, 
thereby enhancing the integrity of the horse breeding and showing industries. 
Thorton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). As 
recently as 1987, the United States Court of Appeals for the District of 
Columbia Circuit* has demanded stricter compliance with the intent of 
Congress that soring be stopped under the Horse Protection Act: 

The Act was clearly designed to end soring. It explicitly finds that 

soring is "cruel and inhumane," flatly prohibits the showing in a horse 

show of “any horse which is sore," and makes it criminal offense 
knowingly to do so. Moreover, Congress amended the Act in 1976 "to 
stop an inhumane and harmful practice that the Congress thought 
would end when it enacted [the original Act], but which has not in fact 
ended." 
American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6 (D.C. Cir. 1987), 
on remand 681 F. Supp. 949 (D.D.C. 1988)(internal citations omitted). 

Mr. King presented no evidence at the hearing that controverted the 
government’s contention that "Spirit of Steppin" was sore. The government, 
on the other hand, amply sustained its burden of proof and persuasion with 
the testimony of two Department veterinarians who originally found the horse 
to be sore. Both of the USDA veterinarians are highly qualified and 


* Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. (28 U.S.C.A. §§ 2342-2344) (West 1978 and Supp. 1990) 
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experienced,’ and both have examined thousands of horses for soreness. (Tr. 
28-29, 65) Mr. King, an admitted amateur in the sport, has not questioned 
the veterinarians’ qualifications but merely disagrees with their determination 
that the horse was sore. Respondent contends that his horse could not have 
been sore as its only pain response was an attempt to withdraw upon 
palpation of the pasterns. The Act, however, does not require multiple pain 
responses for a finding of soreness. Thus, the fact that the horse did not shift 
its weight or tighten its abdominal muscles, is irrelevant. The manifestation 
of pain in both forelegs, such as that exhibited here, is sufficient. 

Mr. King contends that "Spirit of Steppin" was subjected to many 
examinations on May 26, 1989 and that these were conducted in an overly- 
enthusiastic manner. Specifically, respondent claims the veterinarians 
"mashed" his horse’s pasterns. Respondent has presented no evidence that 
this method of testing is either contrary to the common and accepted practice 
or overly harsh. The testimony of both veterinarians, however, reveals that 
neither of these claims has merit. Multiple testing by palpation, far from 
making a horse overly sensitive, actually masks a pain response in a case of 
marginal soring as the repeated palpation numbs the sensitive area. (Tr. 78) 
In addition, both veterinarians testified that they will only write- up a horse 
as sore when both veterinarians agree that the horse in question is sore. (Tr. 
45-46, 66) If "Spirit of Steppin" had been only marginally sore, it appears 
unlikely that both veterinarians would have found a pain response, and the 
animal would not have been written up. “Spirit of Steppin," however, 
continued to withdraw even after repeated palpation. Additionally, both 
veterinarians testified that they followed their standard procedure in testing 
the horse. The veterinarians utilized a "thumbnail" system of testing for 
soreness; under this system, the person testing for soreness presses the 
pasterns with his thumb until the skin under his thumbnail changes color. 
Both veterinarians testified that this method applies only a moderate level of 
pressure but that a higher level of pressure would not make a non-sore horse 
respond adversely. (Tr. 44, 82) Thus, even if the veterinarians had "mashed" 
the pasterns, a non-sore horse would not have responded. The weight of the 
evidence clearly supports a finding of soreness in this case. 


° Tyler Riggins has worked as a veterinarian with the Department of Agriculture for 26 years, 
and Alan Knowles has worked in this capacity for 17 years. Both veterinarians had worked in 
private practice before joining the Department of Agriculture. (Tr. 27, 64) 
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Respondent has admitted in his Proposed Findings of Fact, Orders and 
Brief that the record as a whole supports a finding of soreness. Respondent, 
however, asks for leniency in the imposition of penalties. In determining the 
severity of a sanction, I am required to consider all factors, including the 
nature, circumstances, extent, and gravity of the prohibited conduct, the 
degree of culpability, any history of prior offenses, ability to pay, effect on 
ability to continue to do business and such other matters as justice may 
require."° 

Respondent claims that his amateur status, as well as a lack of intent to 
sore his horse, justifies a reduction in the penalty requested by the 
government. Intent is not a prerequisite to a finding of fault. The absence 
of such intent does not merit a lesser penalty. Respondent admits to working 
"Spirit of Steppin" in six ounce chains. (CX 5) While he may not have 
"intended" to sore the animal, he, in fact, did. Such action is negligent at best. 
The Act calls for the ending of soring; the intentional soring of an animal 
subjects an owner or trainer to criminal penalties.'' Consequently, the 
imposition of the maximum civil penalty on an amateur who has negligently 
injured his horse is fully justified. Although this is respondent’s first offence, 
"... soring is so detrimental to the walking horse industry, and involves such 
an inhumane practice, that a $2,000 civil penalty is appropriate for the first 
offense."* As respondent is an amateur in the sport, the imposition of a civil 
penalty and the exclusion from the industry for one year will have no effect 
on his business. Finally, I am required to consider respondent’s ability to pay 
the civil penalty. Respondent, however, bears the burden of proof relating to 
financial condition.’ No evidence has been placed in the record indicating 
an inability to pay a $2,000 fine. 

Respondent has presented no mitigating factors which warrant a reduction 
in the sanctions requested by the government. The Horse Protection Act does 
not call for action against professional owners and trainers alone. Indeed, if 
amateurs were not equally subject to the Act, soring would undoubtedly 


15 U.S.C.A. § 1825(b)(1) (West 1982 and Supp. 1990). 
™ 15 U.S.C.A. § 1825(a)(1) (West 1982 and Supp. 1990). 
2 4. P. "Sonny" Holt, et al., 49 Agric. Dec. 853, 865 (July 11, 1990). 


"9 id. at 865. 
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remain widespread. Imposing the maximum penalty on professionals and 
amateurs alike is the only effective way to send a message to the walking 
horse industry that soring will not be tolerated. Assessment of the maximum 
penalty requested will promote the Act’s goal of deterrence. Accordingly, the 
following Order is issued. 


Order 


1. Respondent Harvey L. King, Jr. is assessed a civil penalty of $2,000. 

2. Respondent is disqualified for one year from showing, exhibiting, or 
entering any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, horse exhibition, or horse sale or auction. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision and Order shall become final without further procedure 35 days 
after service hereon unless appealed to the Judicial Officer by a party to the 
proceeding within 30 days after service, as provided in section 1.142 and 1.145 
of the Rules of Practice (7 C.F.R. §§ 1.142 and 1.145 (1990)). 

This order shall take effect on the 11th (eleventh) day after this decision 
becomes final. 

Copies of this Decision and Order shall be served upon respondents and 
counsel. 

[This Decision and Order became final November 21, 1991.-Editor] 


In ree CHARLES BROADDUS and MARIE BROADDUS. 
HPA Docket No. 88-17. 
Decision and Order filed October 28, 1991. 


Showing of sore horse - Normal examination protocol - Sanction policy. 


Judge Kane imposed a civil penalty of $2,000 and disqualified respondent Charles Broaddus from 
significant participation in the walking horse industry for one year, based upon the conclusion 
that respondent entered a horse owned by him in a show while the horse was sore. Results of 
examination by two Government veterinarians, following normal protocol, supported the 
conclusion that the horse was sore. Judge Kane dismissed charges against respondent Marie 
Broaddus as unsupported by the evidence. Normal protocol requires that two veterinarians 
concur in the diagnosis that a horse is sore. Where only one Government veterinarian examined 
the horse and did not follow the normal protocol, and where the horse was diagnosed before and 
after USDA inspection as being afflicted with colic, and where the horse reacted to stimulus of 
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touch at any site on its body as, in the opinion of a Government veterinarian, a diseased horse 
might react, proof of the allegation that the horse was sore failed. 


Donald A. Tracy, for Complainant. 
David K. Layton, Lancaster, KY, for Respondents. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ the Rules 
of Practice governing proceedings under the Horse Protection Act 7 C.F.R. 
§§ 12.1-.10 (1990) and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1.130-.151 (1990). 

The Acting Administrator of the Animal and Plant Health Inspection 
Service of the Department of Agriculture, by amended complaint filed 
May 18, 1990, alleges that on May 31, 1986, respondents Charles Broaddus 
and Marie Broaddus permitted the showing of a horse in a show, while the 
horse was sore and, further, alleges that on June 10, 1989, respondents 
entered and allowed the entry for-the purpose of showing, of a horse in a 
show, while the horse was sore, in violation of the Horse Protection Act, as 
amended,’ (hereinafter the "Act"). The Acting Administrator seeks the 
imposition of civil penalties and the removal of respondents from participation 
in the horse industry. By answer to the amended complaint filed July 30, 
1990, respondents, through counsel, deny the essential allegations of the 
complaint. 

An oral hearing was held on March 6, 1991, in Covington, Kentucky, 
before the undersigned. Subsequently, proposed findings and briefs were filed 
by counsel. To the extent indicated, they are adopted herein. All other 
proposed findings, conclusions and arguments are rejected as irrelevant or 
lacking legal or evidentiary bases. As used herein, "Tr." refers to the 
transcript of the public hearing. "CX" refers to the numbered exhibits offered 
by complainant’s counsel. "RX" refers to the numbered exhibits offered by 
respondent’s counsel. 


' Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1990). 
[Unofficial codifications of statutes are cited herein.] 


2-15 U.S.C.A. § 1821, et seq. (West 1982 and Supp. 1990). 
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The interests of the Department are represented by Donald A. Tracy, 
Esq., Washington, D.C.. The interests of respondents are represented by 
David K. Layton, Esq., Lancaster, Kentucky. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law are reached. As a result thereof, there is 
issued an order as to Charles Broaddus, assessing civil penalties in the sum 
of $2,000 and disqualifying Mr. Broaddus from showing, exhibiting, or entering 
any horse or from otherwise participating in any horse show, exhibition, sale 


or auction for the period of one year. The complaint is dismissed as to 
Marie Broaddus. 


Statutes 
The following statutory provisions are applicable to this case: 


As used in this chapter unless the context otherwise requires: 


**xe ee * 


(3) The term "sore" when used to describe a horse means 
that -- 


(D) any other substance or device has been used by a person 


on any limb of a horse or a person has engaged in a practice 
involving a horse, 

and, as a result of such application, infliction, injection, use, 
or practice, such horse suffers, or can reasonably be expected to 
suffer, physical pain or distress, inflammation, or lameness when 
walking, trotting, or otherwise moving, except that such term 
does not include such an application, infliction, injection, use, or 
practice in connection with the therapeutic treatment of a horse 
by or under the supervision of a person licensed to practice 
veterinary medicine in the state in which such treatment was 
given.’ 


315 U.S.C.A. § 1821(3)(D) (West 1982 and Supp. 1990). 
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The following conduct is prohibited: 

(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which 
is sore, and (D) allowing any activity described in clause (A), 
(B), or (C) respecting a horse which is sore by the owner of 
such horse.‘ 


(d)...(5) ‘In any civil or criminal action to enforce this 
Act or any regulation under this Act a horse shall be presumed 
to be a horse which is sore if it manifests abnormal sensitivity 
or inflammation in both of its forelimbs or both of its 
hindlimbs.’ 


(b)(1) Any person who violates section 1824 of this Title 
shall be liable to the United States for a civil penalty of not 
more than $2,000 for each violation. 


kK KK * 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who... (a) . . . paid 
a civil penalty assessed under subsection (b) ... for any 
violation of any provision of this chapter or any regulation 
issued under this chapter may be disqualified by order of the 
Secretary, . . . from showing or exhibiting any horse, judging or 


* 15 U.S.C.A. § 1824(2) (West 1982 and Supp. 1990). 
515 U.S.C.A. § 1825(d)(5) (West 1982 and Supp. 1990). 


© 15 U.S.C.A. § 1825(b)(1) (West 1982 and Supp. 1990). 





CHARLES BROADDUS, et al. 
50 Agric. Dec. 1599 


managing any horse show, horse exhibition, or horse sale or 
auction for a period of not less than one year for the first 
violation . . . .” 


Findings of Fact 


1. Charles Broaddus is an individual whose mailing address is 530 
Kennedy Bridge Road, Lancaster, Kentucky 40444. (Amended complaint, 
May 18, 1990, answer, July 30, 1990) 

2. Marie Broaddus is an individual whose mailing address is 530 Kennedy 
Bridge Road, Lancaster, Kentucky 40444. (Amended complaint, answer) 

3. At all times relevant herein, respondent Charles Broaddus was the sole 
owner of the horse known as "Powers Black Boy." (Admitted, answer; CX 1, 
6; Tr. 95-96, 135) 

4. The horse, "Powers Black Boy" was entered and shown as Entry No. 51, 
Class 3, on May 31, 1986, at the 8th Annual Cystic Fibrosis Horse Show in 
London, Kentucky. (Amended complaint, answer; CX 1; Tr. 17, 21-22, 54) 
"Powers Black Boy" was awarded first prize in this Class. "Powers Black Boy" 
was equipped with 13 ounce chains applied to the forelegs during this 
exhibition. (CX 1) 

5. Upon examination by two Government veterinarians (Drs. Clifford and 
Holland) on May 31, 1986, the horse "Powers Black Boy" exhibited, to such 
veterinarians that it experienced pain upon palpation of the sulcus of both 
forelegs. (CX 1, 6; Tr. 22, 24, 59-62) 

6. “Powers Black Boy" had been mistreated by those entrusted with its 
care prior to the time that Charles Broaddus became the owner of this horse. 
(Tr. 96-97, 127-129) “Powers Black Boy" was a difficult horse to handle. (Tr. 
143-144, 159, 176-177) 

7. As of May 31, 1986, Charles Broaddus had achieved a change in the 
behavior of "Powers Black Boy," so as to permit its entry and showing. (Tr. 
97) 

8. At all times relevant herein Marie Broaddus was the sole owner of the 
horse known as “Magic of H.A.F.," also known as "Bumb". (Admitted, answer; 
Tr. 100, 147; RX 2; complaint counsel’s proposed findings) 


715 U.S.C.A. § 1825(c) (West 1982 and Supp. 1990). 
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9. At all times relevant herein Charles Broaddus was the sole trainer of 
the horse "Magic of H.A.F.". (Admitted, answer; Tr. 100; complaint counsel’s 
proposed findings) 

10. The horse, "Magic of H.A.F." was entered as Entry No. 51, Class 
No. 3 on June 10, 1989, at the 22nd Annual Ohio Valley Walking Horse 
Festival at Burlington, Kentucky. (Admitted, answer; CX 2) However, "Magic 
of H.A.F." was withdrawn and not shown. (Tr. 100) 

11. The horse "Magic of H.AF.," a stallion, was tethered for three 
calendar days preceding the June 10, 1989 show. (Tr. 107) 

12. The horse "Magic of H.A.F." was diagnosed by a veterinarian (Dr. 
Nash) prior to entry into the June 10, 1989 show, of being afflicted with colic. 
This diagnosis was confirmed immediately subsequent to the examination by 
the Government’s veterinarian upon examination by a_ veterinarian 
(Dr. Augenstein) engaged by Charles Broaddus. (CX 2; RX 1; Tr. 102, 110) 
The Government veterinarian (Dr. Holland) had an opportunity to have 
knowledge of this diagnosis prior to his examination. (CX 2; Tr. 56, 72, 78) 
This horse actively resisted attempts by the Government veterinarian to obtain 
a physical examination. (Tr. 110) 

13. Subsequently, "Magic of H.A.F." foundered (Tr. 110) with a display 
on July 12, 1989, of generalized inflammation to both forelegs. (RX 2; Tr. 
148-149) Founder creates pressure throughout the horny tissue of the hoof 
and does not produce specific or localized areas of sensitivity. (Tr. 80-81) 
Founder is manifested in the hooves’ soles (Tr. 66, 80), and is a subsequent 
affliction to colic. (Tr. 79-80) 

14. Charles Broaddus, the trainer of "Magic of H.A.F.," was of the 
opinion, at least three calendar days prior to the June 10, 1989 show, that the 
horse was recovered from the colic. (Tr. 132) However, after transportation 
and stabling, this horse reacted to the stimulus of touch at any site on its 
body. (Tr. 121, 132, 161-162) In the opinion of a Government veterinarian 
(Dr. Clifford) a diseased horse might react in pain to the palpation of a broad 
and generalized area. (Tr. 20) 

15. It is the customary protocol that reports of alleged soring of gaited 
horses at shows attended by two Government veterinarians will not be 
prepared unless the two Government veterinarians agree to the clinical 
findings which might support a conclusion that a horse has been sored. (Tr. 
12, 25-26, 55, 64, 71) Only one Government veterinarian (Dr. Holland) 
attended the show at which "Magic of H.A.F." was presented. (Tr. 71) 

16. |The Government veterinarian (Dr. Holland) testified that the horse 
"Magic of H.A.F." exhibited pain on June 10, 1989, upon palpation of the 
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coronary band area of both forelegs. (CX 2; Tr. 69, 73) This witness also 
testified that he does not converse with others when ". . . dealing with a soring 
me... Gs. WD 

17. |The Government veterinarian (Dr. Holland) testified he applies a 
universal protocol upon examinations to detect soring. (Tr. 64) The normal 
protocol of this Government veterinarian is to pick-up each foreleg of the 
subject horse in order to palpate the tissue above the hooves and to inspect 
the soles. (Tr. 56-57) Upon detection by manual examination of an area of 
suspected soreness, the Government veterinarian will, under normal protocol 
suspend palpation, proceed to a visual observation of the gait of the subject 
horse as it is walked, and then repeat a manual examination. (Tr. 56-57, 60- 
61) The Government veterinarian testified he conducted a standard 
examination of "Magic of H.A.F.". (Tr. 73) A standard manual examination 
would have included a visual examination of the sole surfaces of the hooves, 
(Tr. 56-57) and would have included a palpation with a thumb while the other 
digits on the examiner’s hand held the horse’s foot. (Tr. 76). This protocol 
was followed during the 1986 examination of "Powers Black Boy” (Tr. 60), but 
not during the 1989 examination of "Magic of H.A.F.," for the Government 
veterinarian manually examined "Magic of H.A.F." but one time, and did not 
have the horse walked for visual examination. (Tr. 78) Further, the 
Government veterinarian did not see the hooves’ soles upon examination of 
"Magic of H.A.F." on June 10, 1989. The Government veterinarian did not 
testify that he picked-up the forelimbs of "Magic of H.A.F." on June 10, 1989, 
nor that the sole surfaces were covered by a pad or otherwise occluded. (Tr. 
80-81) The only Government veterinarian to examine "Magic of H.A.F." on 
June 10, 1989, testified in 1991 that he had a then present recollection of his 
1989 examination. (Tr. 71) 

18. |The Government veterinarian who examined "Magic of H.A.F." on 
June 10, 1989, acknowledged that he has palpated the forelimbs of horses, 
while such limbs are weight-bearing (Tr. 186-187), contrary to the normal 
protocol of picking-up the horse’s legs, while such limbs are non-weight 
bearing. (Tr. 56-57) Since this witness did not see the soles of the hooves of 
the subject horse, the witness did not pick-up, nor normally examine, the 
forelimbs of "Magic of H.A.F.". Hence, the testimony of the witness that a 
standard protocol was followed and that the horse displayed a pain reaction 
attributable to the processes of “soring" (Tr. 73), is rejected, for such 
testimony suffers from the benefits of accurate observation or accurate 
recollection. 
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19. Testimony introduced on behalf of respondents might lead to the 
conclusion that the Government veterinarian physically abused "Magic of 
H.A.F." on June 10, 1989, in order to obtain access to a field of examination. 
(Tr. 120, 140) The Government veterinarian, being called as a rebuttal 
witness, denied kicking Marie Broaddus’ horse. (Tr. 187) The bias of 
witnesses who testified on behalf of respondents calls for the rejection of their 
testimony relating to the examination of "Magic of H.A.F." by the Government 
veterinarian. 

20. The record contains a stipulation that respondents have the financial 
resources to pay any civil penalty that may be levied as a result of this 
proceeding. (Tr. 115) 


Conclusions 
“Powers Black Boy" - 1986 


The Department’s amended complaint alleges only that a violation of the 
Act, at 15 U.S.C.A. § 1824(2)(D) occurred upon the exhibition of “Powers 
Black Boy" in 1986. This allegation runs only to the owner or owners of the 
animal. 

Based upon an evaluation of all the evidence, the entry of findings above 
and the application of the appropriate law, it is determined that 


Charles Broaddus was the sole owner of "Powers Black Boy" and entered and 
showed that horse, while sore, a legal conclusion, at the 8th Annual Cystic 
Fibrosis Horse Show in London, Kentucky on May 31, 

1986. 


"Magic of H.A.F." - 1989 


The Department’s amended complaint also alleges that violations of the 
Act, at 15 U.S.C.A. § 1824(2)(B) and (D) occurred upon the presentation for 
showing of "Magic of H.A.F." in 1989. This allegation runs to both the owner 
or owners and trainer or trainers of this animal. 

Based upon an evaluation of all the evidence, the entry of findings above 
and the application of the applicable law, it is determined that the evidence 
of record does not support the legal conclusion that "Magic of H.A.F." was 
sore when presented for showing by its sole owner, Marie Broaddus, and by 
its sole trainer, Charles Broaddus, at the 22nd Annual Ohio Valley Walking 
Horse Festival in Burlington, Kentucky on June 10, 1989. 
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Discussion 


The Act was intended to reduce the incidents of cruelty to animals, thereby 
enhancing the integrity of the horse breeding and showing industries. 
Thorton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). The 
United States Court of Appeals for the District of Columbia Circuit® has 
demanded stricter compliance with the intent of Congress that soring be 
stopped under the Horse Protection Act: 

The Act was clearly designed to end soring. It explicitly finds that 

soring is “cruel and inhumane," flatly prohibits the showing in a horse 

show of “any horse which is sore," and makes it criminal offense 
knowingly to do so. Moreover, Congress amended the Act in 1976 "to 
stop an inhumane and harmful practice that the Congress thought 
would end when it enacted [the original Act], but which has not in fact 
ended.” 
American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6 (D.C. Cir. 1987), 
on remand 681 F. Supp. 949 (D.D.C. 1988) (internal citations omitted). 

Count II of the complaint, alleges that Charles Broaddus, as the owner of 
"Powers Black Boy" showed the horse while it was sore. The evidence proves 
these allegations. The testimony of two Government veterinarians describes 
their independent evaluation of Mr. Broaddus’ horse. Dr. Clifford, at the time 
he examined "Powers Black Boy" in 1986, had examined walking horses at five 
previous shows. (Tr. 15) Dr. Holland at the time he examined "Powers Black 
Boy" in 1986, had been employed by the Department as a veterinarian for 
seven years. (Tr. 52-53) The results of their several examinations are 
recorded at CX 1 and described in the transcript of testimony. Dr. Holland 
prepared (Tr. 59) CX 1 and CX 6 which reveal that "Powers Black Boy," upon 
completion of a competitive event, reacted adversary to the application of 
moderate thumb pressure at the same relative locations on each foreleg. This 
reaction disclosed pain. (Tr. 60) 

Charles Broaddus offered, in way of explanation, through testimony 
extended by his spouse and friends, facts which reveal that "Powers Black Boy" 
had been mistreated prior to Mr. Broaddus’ ownership and was a difficult 
horse to handle. (Finding #6) However, testimony indicates that the horse 
had been gentled under Mr. Broaddus’ care, was ready for showing (Tr. 97) 


* Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. (28 U.S.C.A. §§ 2342-2344) (West 1978 and Supp. 1990) 
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and was indeed shown by an individual who was a minor in 1986. (CX 3; Tr. 
95) 

It is further noted that "Powers Black Boy" was equipped with 13 ounce 
chains during the show on May 31, 1986. (Finding #4) These chains are so- 
called training devices. They are temporarily placed on the forelegs of horses 
subjected to this type of activity. The effect of these chains is to force a lift 
and thrust to the horse’s forelimbs, thereby enhancing its perceived 
performance. As of May 31, 1986, chains weighing more than 10 ounces were 
prohibited by the Department’s regulations,’ which regulations were 
subsequently set aside as being evasive of Congress’ intent to end soring.”° 
While Charles Broaddus is not alleged to have violated the Department’s 
regulations, reference to such is made to focus the fact that chains of 
excessive weight were present and were thus a likely appliance to have 
achieved the soring here found to exist. 

Count II alleges only that the Act at 15 U.S.C.A. § 1824(2)(D) was 
violated. Since this section runs only to those who own "sored" horses, and 
not to those who may be trainers of such animals, findings are not made 
herein as to the culpability of the trainer or trainers of "Powers Black Boy." 

Count III of the complaint alleges that Charles Broaddus and 
Marie Broaddus jointly owned and jointly trained a horse known as "Magic of 
H.A-F.," and that such animal was sore on June 10, 1989. However, evidence 
not disputed by complaint counsel, has proven that Marie Broaddus was the 
sole owner and Charles Broaddus was the sole trainer of this horse. (Findings 
#8, #9) Further, the evidence has not established that "Magic of H.A.F." was 
"sore" on the date alleged. 

"Magic of H.A.F." faced unique difficulties in its show career. As a two- 
year old, it had no teeth. (Tr. 100) It was tethered outdoors for three days 
prior to June 10, 1989. (Finding #11) It developed colic prior to its 
scheduled performance (Finding #12) and indeed, this may have been an 
ulcer. (RX 1; Tr. 105) It subsequently suffered founder, which results in an 
inflammation of the tissue near the hooves (Finding #13) and was retired to 
stud. (Tr. 110) 

The testimony of the Government veterinarian revealed significant 
deviations from normal protocol upon his examination of “Magic of H.A.F.". 


°9C.F.R. § 11.2()(2) (1986). 


© American Horse Protection Ass’n., Inc. v. Lyng, 681 F. Supp. 949, 958 (D.D.C. 1988). 
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One variance, which was situational, involved the absence of any colleague to 
observe and verify the clinical signs associated with examinations. It is the 
Department’s normal practice to assign at least two veterinarians to attend 
horse shows in order to collect information necessary to enforce the Act. Two 
veterinarians have been considered by the Department to be appropriate 
staffing at shows, for two individual experts, non-laypersons, can have the 
different subjective opinions resulting from the dactyl-applied pressure 
examinations that the sole examining Government veterinarian described. (Tr. 
83) The veterinarians respect the possibilities of differing subjective opinions 
and indeed: 

". . . we both have to conclude that the horse is sore before we instigate 

the case." (Tr. 55) 


Here, there was no second opinion and the present litigation was instigated 
upon the opinion of but one individual. 

Another substantial deviation from standard protocol was described by the 
Government veterinarian. The normal protocol requires that the examining 
veterinarian pick-up each forelimb of the horse being examined" and look 
at the sole of each hoof. (Finding #17) The examining veterinarian, then 
commences a physical examination by palpation of this raised forelimb. Upon 
completion of the examination of one forelimb, that leg is returned to a 
weight-bearing posture. The procedure is. duplicated on the other forelimb. 
Should areas of suspected abuse be detected, the Government veterinarian 
requests that the horse’s handler walk the horse in such a manner as to permit 
a visual inspection. Should the Government veterinarian wish to proceed, he 
will again lift each forelimb, look at the soles and palpate the tissue above the 
hooves. However, in this case, the Government veterinarian who testified he 
recalled the examination of "Magic of H.A.F.," did not have the horse walked 
following the location of a suspicious area, he did not conduct the usual repeat 
examination (Finding #17) and he did not lift the horse’s hooves off the 
ground. (Finding #18) The failure to pick-up the distal portion of the horse’s 
forelimbs is a primary fact enhanced by specific secondary facts: the witness 
had an opportunity to know that "Magic of H.A.F." had been ill (Finding 
#12); the horse was fractious and difficult to control (Findings #11, #14); it 


"' The Department’s regulations, 9 C.F.R. § 11.21 (1990) require: “The DQP shall examine 
the posterior surface of the pastern by picking up the foot and examining the posterior (flexor) 
surface." 
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reacted to touch (Finding #14) and it resisted physical examination by the 
veterinarian. (Finding #12) The witness’ failure to pick-up this horse’s 
forelimbs was a possibility acknowledged by him. (Finding #18) 

These deviations from standard protocol led to an incomplete examination 
of "Magic of H.A.F.," for the examining veterinarian could not have achieved 
normal standard probing with thumb pressure. (Finding #17) It rather 
appears from the diagram found at CX 2 that the examiner, unable to raise 
the forelimbs of this rambunctious and tender-hoofed horse, used his thumbs 
to stab at the only field of examination available to him, the anterior distal 
portion. Since it is a normal event to react to pain within a general area of 
tenderness in the coronary border (Finding #14), the veterinarian reported 
that which the application of specific pressure achieved, as "soring". (Finding 
#16) The witness did not describe the application of pressure to any other 
area of the coronary band, the area normally abused by those who wish to do 
so. (Tr. 77) Palpation of a limited area produced a limited pain-response, 
whereas palpation of a generalized area was not described. 

Hence, the veterinarian’s expert opinion that "Magic of H.A.F." had been 
sored (Tr. 73-74) is not supported by the consistent application of techniques 
nor by consistent observations. (Finding #18) The presumption of "soreness" 
created by the Act at 15 U.S.C.A. § 1825(d)(5) has not been established. 


Sanction 


Respondent Charles Broaddus having been found to be the owner of a 
horse known as "Powers Black Boy," which was sore upon completion of a 
showing and exhibition on May 31, 1986, is subject to the penalties required 
by the Act. In determining the severity of a sanction, I am required to 
consider all factors, including the nature, circumstances, extent, and gravity of 
the prohibited conduct, the degree of culpability, any history of prior offenses, 
ability to pay, effect on ability to continue to do business and such other 
matters as justice may require.’ 

The record reveals that Charles Broaddus is an experienced horseman 
having received a large number of awards as a result of his competitive 
activities. (Tr. 133) He has participated in the industry from at least 1978. 
(Tr. 127) Over the years, horses under his care have been often checked for 
soreness. (Tr. 133) The record does not disclose any previous violation of the 


2 15 U.S.C.A. § 1825(6)(1) (West 1982 and Supp. 1990). 
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Act. There is no dispute that Charles Broaddus has the financial ability to pay 
a civil penalty. (Finding #20) Charles Broaddus may not have intended to 
sore his animal. However, he did. Such action is negligent at best. The Act 
calls for the ending of soring; the intentional soring of an animal subjects an 
owner or trainer to criminal penalties. Even though this is respondent’s 
first offence, and even though a statute of limitation is not imposed for activity 
performed six years ago, ". . . soring is so detrimental to the walking horse 
industry, and involves such an inhumane practice, a $2,000 civil penalty is 
appropriate."* The imposition of a civil penalty and the exclusion from the 
industry for one year will have an effect on Charles Broaddus’ business. 

Charles Broaddus is an important member of the horse industry. He has 
exhibited many horses in many shows. The strictures imposed on him as a 
result of this order are substantial and should further instruct those whose 
financial rewards and peer-based awards are conferred by these horses, that 
both humane treatment, and fair competition, are to be displayed in this 
industry. Accordingly, the following order is entered. 


Order 


1. Charles Broaddus is assessed a civil penalty of $2,000. 
2. Charles Broaddus is disqualified for one year from showing, exhibiting, 
or entering any horse, directly or indirectly through any agent, employee, or 


other device, and from judging, managing or otherwise participating in any 
horse show, horse exhibition, or horse sale or auction. 

3. Proof of all allegations as to Marie Broaddus having failed, the 
complaint as to Marie Broaddus is, in all aspects, dismissed. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision and Order shall become final without further procedure 35 days 
after service hereon unless appealed to the Judicial Officer by a party to the 
proceeding within 30 days after service, as provided in section 1.142 and 1.145 
of the Rules of Practice (7 C.F.R. §§ 1.142 and 1.145 (1990)). 

This order shall take effect on the 11th (eleventh) day after this decision 
becomes final. 


315 U.S.C.A. § 1825(a)(1) (West 1982 and Supp. 1990). 


“4. P. “Sonny” Holt, et al., 49 Agric. Dec. 853, 865 (July 11, 1990). 
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Copies of this Decision and Order shall be served upon respondents and 
counsel. 
[This Decision and Order became final December 16, 1991.-Editor] 


In re: A.P. HOLT, RICHARD POLCH AND MERRIE POLCH. 
HPA Docket No. 91-77. 
Decision and Order as to Respondent A.P. Holt filed December 13, 1991. 


Default — Failure to file timely answer — Civil penalty — Horse soring — Horse trainer — 
Disqualification order. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer under the Horse Protection 
Act of 1970 assessing a civil penalty of $2,000 and disqualifying Respondent Holt for 5 years 
because he was found to have entered a horse for showing while the horse was sore. Where a 
timely answer is not filed, a default order is appropriate. A S-year disqualification order is the 
minimum disqualification order permitted by the Act for a second violation. 


Colleen A. Carroll, for Complainant. 

Jack G. Heffington, Murfreesboro, TN, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On July 2, 1991, Chief 
Administrative Law Judge Victor W. Palmer (ALJ) filed an Initial Decision 
and Order in which he found that Respondent Holt entered a horse for 
showing at Shelbyville, Tennessee, on August 26, 1989, while the horse was 
sore. The ALJ assessed a civil penalty of $2,000 and disqualified Respondent 
Holt for 5 years, inter alia, from showing, exhibiting or entering any horse in 
a horse show. 

On August 16, 1991, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case was 
referred to the Judicial Officer for decision on September 6, 1991. 

Upon a careful consideration of the record in this case, the Initial Decision 
and Order is adopted as the final Decision and Order, except that the 
effective date is changed in view of the appeal. Additional conclusions by the 
Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This proceeding was instituted under the Horse Protection Act, as 
amended (15 U.S.C. § 1821 et seq.) (the “Act"), by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that respondents A.P. Holt, Richard Polch 
and Merrie Polch willfully violated the Act. 

The Hearing Clerk served on said respondents, by certified mail, copies of 
the complaint and the Rules of Practice governing proceedings under the Act. 
7 C.F.R. §§ 1.130-1.151. The respondents were informed in the accompanying 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondent A.P. Holt has failed to file an answer within the time 


prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F,R. § 1.139. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Findings of Fact 


(1) Respondent A.P. Holt is an individual whose mailing address is P.O. 
Box 1002, Shelbyville, Tennessee 37160. 

(2) At all times material herein, respondent A.P. Holt was the trainer 
of the horse known as “Flashing Gold" and entered this horse as Entry No. 
2062, Class No. 38, on August 26, 1989, at the Tennessee Walking Horse 
National Celebration at Shelbyville, Tennessee. 

(3) On August 26, 1989, respondent A.P. Holt, in violation of section 
5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered, for the purpose of 
showing or exhibiting, the horse known as "Flashing Gold" as Entry No. 2062, 
in Class No. 38, at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee, while the horse was sore. 


Conclusions 


1. The Secretary of Agriculture has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, said 
respondent has violated section 5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s Rules of Practice governing formal adjudicatory 
administrative proceedings instituted by the Secretary, a Respondent’s failure 
to file a timely Answer or deny the allegations of the Complaint constitutes 
an admission of the allegations in the Complaint and a waiver of hearing. 
Specifically, the Rules of Practice provide (7 C.F.R. §§ 1.136(a)-(c), .139, 
.141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint . . . the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. . . . 


(b) Contents. The answer shall: 
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(1) Clearly admit, deny, or explain each of the allegations of the 
Complaint and shall clearly set forth any defense asserted by the 
respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 


(3) State that the respondent admits the jurisdictional allegations 
of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 
procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent 
by the Hearing Clerk. Within 20 days after service of such motion and 
proposed decision, the respondent may file with the Hearing Clerk 
objections thereto. If the Judge finds that meritorious objections have 
been filed, complainant’s Motion shall be denied with supporting 
reasons. If meritorious objections are not filed, the Judge shall issue 
a decision without further procedure or hearing. . . . 
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§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the 
facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. .. . 


The Complaint contains allegations identical to the Findings of Fact, supra, 
and states (Complaint at 2): 


The respondents shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondent expressly and accurately advised Respondent of the 
effect of failure to file an Answer or plead specifically to any allegation of the 
Complaint. The letter states: 


In accordance with the rules of practice governing proceedings under 
the Act, a copy of which is enclosed, you will have 20 days from the 
receipt of this letter within which to file with the Hearing Clerk an 
original and five copies of your answer. Your answer should contain 
a definite statement of the facts which constitute the grounds of 
defense, and should specifically admit, deny or explain each of the 
allegations of the complaint. Failure to file an answer to or plead 
specifically to any allegation of the complaint, shall constitute an 
admission of such allegation. 


Within the same time allowed for the filing of your answer, you may, 
if you wish, request an oral hearing. Failure to file such a request will 
constitute a waiver, on your part, of oral hearing. 
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On April 3, 1991, the ALJ extended the time for all Respondents to file 
Answers to April 30, 1991. Respondent’s Answer was not filed until July 8, 
1991, which was 69 days after the extended date for filing an Answer, and 115 
days after Respondent received the Complaint. Accordingly, the default order 
was properly issued in this case. Although on rare occasions default decisions 
have been set aside for good cause shown or where Complainant did not 
object,” Respondent has shown no basis for setting aside the default decision 
here. 


2In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); In re J. Fleishman & 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 
195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


*See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 

In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); In re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); In re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); Jn re Bejarano, 46 Agric.. Dec. 925 (1987) (default order proper where timely answer 
not filed; respondent properly served even though his sister, who signed for the complaint, forgot 
to give it to him until after the 20-day period had expired); In re Zedric, 46 Agric. Dec. 948 
(1987) (default order proper where timely answer not filed); In re Schmidt & Son, Inc., 46 Agric. 
Dec. 586 (1987) (default order proper where timely answer not filed); Jn re Carter, 46 Agric. Dec. 
207 (1987) (default order proper where timely answer not filed; respondent properly served 
where complaint sent to his last known address was signed for by someone); In re McDaniel, 45 
Agric. Dec. 2255 (1986) (default order proper where timely answer not filed); Jn re Mayes, 45 
Agric. Dec. 2320 (1986) (default order proper where answer not filed), rev’d on other grounds, 
836 F.2d 550 (6th Cir. 1987) (text in WESTLAW); Jn re Pieszko, 45 Agric. Dec. 2565 (1986) 
(default order proper where answer not filed); Jn re Henson, 4S Agric. Dec. 2246 (1986) (default 
order proper where answer admits or does not deny material allegations); In re Guffy, 4S Agric. 
Dec. 1742 (1986) (default order proper where answer, filed late, doés not deny material 
allegations); Jn re Blaser, 4S Agric. Dec. 1727 (1986) (default order proper where answer does 
not deny material allegations); Jn re Northwest Orient Airlines, 45 Agric. Dec. 2190 (1986) (default 
order proper where timely answer not filed); Jn re Schwartz, 4S Agric. Dec. 1473 (1986) (default 
order proper where timely answer not filed); In re Midas Navigation, Lid., 45 Agric. Dec. 1676 
(1986) (default order proper where answer, filed late, does not deny material allegations); Jn re 
Gutman, 45 Agric. Dec. 956 (1986) (default order proper where answer does not deny material 
(continued...) 
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The requirement in the Department’s Rules of Practice that Respondent 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The courts have 
recognized that administrative agencies “should be ‘free to fashion their own 
rules of procedure and to pursue methods of inquiry capable of permitting 
them to discharge their multitudinous duties.“ If Respondent were 


permitted to contest some of the allegations of fact at this late date, or raise 
new issues, all other Respondents in all other cases would have to be afforded 
the same privilege. Permitting such practice would greatly delay the 
administrative process and would require additional personnel. However, 


°(...continued) 

allegations); Jn re Daul, 45 Agric. Dec. 556 (1986) (default order proper where answer, filed late, 
does not deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) 
(default order proper where timely answer not filed; irrelevant that respondent’s main office did 
not promptly forward complaint to its attorneys); Jn re Cuttone, 44 Agric. Dec. 1573 (1985) 
(default order proper where timely answer not filed; respondent Carl D. Cuttone properly served 
where complaint sent by certified mail to his last business address was signed for by Joseph A. 
Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); In re Corbett Farms, Inc., 
43 Agric. Dec. 1775 (1984) (default order proper where timely answer not filed; respondent 
cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right to 
a hearing by not filing a timely answer); In re Jacobson, 43 Agric. Dec. 780 (1984) (default order 
proper where timely answer not filed); Jn re Buzun, 43 Agric. Dec. 751 (1984) (default order 
proper where timely answer not filed; respondent Joseph Buzun properly served where complaint 
sent by certified mail to his residence was signed for by someone named Buzun); In re Mayer, 
43 Agric. Dec. 439 (1984) (decision as to respondent Doss) (default order proper where timely 
answer not filed; irrelevant whether respondent was unable to afford an attorney), appeal 
dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. 46 (1984) (default 
order proper where timely answer not filed); In re Berhow, 42 Agric. Dec. 764 (1983) (default 
order proper where timely answer not filed); In re Rubel, 42 Agric. Dec. 800 (1983) (default 
order proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that 
would be issued); Jn re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely 
answer not filed); Jn re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunderstanding). 


“Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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there is no basis for permitting Respondent to present matters by way of 
defense at this time. 

In addition, it should be noted that Respondent was previously assessed a 
$2,000 civil penalty and disqualified from participating in any horse show for 
1 year. In re Holt, 49 Agric. Dec. 853 (1990). The 5-year disqualification 
Order is the minimum disqualification Order permitted by the Act for a 
second violation. 15 U.S.C. § 1825(c). Similarly, the $2,000 civil penalty is 
modest, considering the seriousness of entering a sore horse in a horse 
exhibition, and the facts that Respondent was the trainer of the horse, and this 
was Respondent’s second violation. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent A.P. Holt is assessed a civil penalty of $2,000, which shall 
be paid by a certified check or money order, made payable to the Treasurer 
of the United States, and forwarded to Colleen A. Carroll, U.S. Department 
of Agriculture, Office of the General Counsel, Room 2014-South Building, 
Washington, D.C. 20250-1400, within 30 days from the date of service of this 
Order on Respondent. 

2. Respondent A.P. Holt is disqualified for 5 years from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of the disqualification Order shall become effective on the 
30th day after service of this Order on Respondent. 
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In re: AGRO INDUSTRIAL FOOD CO., INC. 
P.Q. Docket No. 90-43. 
Decision and Order filed May 14, 1991. 


Failure to respond to motion for default decision. 


Linda Gafford, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Pending before the Administrative Law Judge is complaint counsel’s 
Motion for Default Decision and Order filed April 8, 1991. Respondent did 
not file any response to counsel’s motion. 

Counsel’s motion is granted for the reasons stated therein, facts and 
conclusions entered as alleged in the complaint filed September 17, 1990, and 
with the requirements of the Judicial Officer’s Ruling on Certified Questions, 
filed May 1, 1991, in David Harris, P.Q. Docket No. 91-27,’ the following 
order is entered. 

Respondent, Agro Industrial Food Co., Inc., is hereby assessed a civil 
penalty of five hundred dollars’ which shall be payable to the "Treasurer of 
the United States" by a certified check or money order, and which shall be 
forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 


‘Incorporated by reference herein, as is the Initial Decision in Janine Aida Rodriquez, 
A.Q. Docket No. 331, July 19, 1990 and the Decision and Order therein, filed January 29, 1991. 


7As The Department is not required to hold a hearing, the civil penalty is reduced by 
one-half in accordance with the Judicial Officer’s decision in Jn re: Shulamis Kaplinsky, 47 Agric. 
Dec. 613 (March 31, 1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). See 
Motion to Amend Motion for Adoption of Default Decision and Order, filed July 30, 1990 in 
Loren G. Smienss, A.Q. Docket No. 89-52. See also Decision and Order as to Russell Kelly 
Brown filed May 2, 1991. 
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100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 90-43. 

Pursuant to the Rules of Practice, this decision will become effective 
without further proceedings 35 days after service unless appealed to the 
Secretary by a party to the proceeding within 30 days after service as provided 
in the Rules of Practice, 7 C.F.R. § 1.145 (1991). 

[This Initial Decision and Order became final July 30, 1991.-Editor] 


In re: JAN QUESNEL and NATURE WAY NURSERY. 
P.Q. Docket No. 91-47. 
Decision and Order filed December 2, 1991. 


Default — Importation of articles from Florida to Virgin Islands presenting fire ant hazard — 
Failure to file timely answer — Civil penalty. 


The Judicial Officer affirmed Judge Hunt’s Order assessing a civil penalty of $375 against 
respondents under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. 


James D. Holt, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal’ by Respondents from an Initial Decision and Order by 
an Administrative Law Judge (attached as Appendix A) under the Federal 
Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine 
Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations 
promulgated thereunder (7 C.F.R. § 301.81 et seq.). The case is governed by 
the principles set forth in Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), attached 


'The document filed by Respondents does not meet ali of the requirements for an appeal, 
but it will be accepted as an appeal since it is now too late for Respondents to file any further 


appeal. 
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as Appendix B. Accordingly, the following Order (which is the Order that 
must be complied with, rather than the ALJ’s Order) should be issued in this 
case 


Order 


1. Respondent Jan Quesnel is hereby assessed a civil penalty of $375. 

2. Respondent Nature Way Nursery is hereby assessed a civil penalty of 
$375. 

3. Each penalty shall be payable to the "Treasurer of the United States" 
by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order. The Respondents shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 91-47. 


APPENDIX A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165 
and 167) (Acts) and the regulations promulgated thereunder (7 C.F.R. § 
301.81 et seq.). 

This proceeding was instituted by a complaint filed on May 29, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about 
September 19, 1988, respondents moved articles determined by an inspector 
to present a hazard of the spread of fire ants from the quarantined state of 
Florida, a generally infested area, to the United States Virgin Islands, a point 
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outside of the regulated areas after respondents had been notified of the 
hazard, in violation of 7 C.F.R. § 301.81(b). 

Respondents’ answer denied seeing ants on a plant but did admit seeing 
ants in the plant’s container after a federal inspector observed the ants. 
Respondents also admit shipping the plant, but state that they did so only 
after thoroughly spraying the container. Respondents further state that they 
have a good reputation as shippers and have not had problems in the past. 

Complainant filed a motion for adoption of proposed decision and order 
contending that respondents’ answer admits the material allegations of the 
complaint and that the answer does not deny the other allegations. 

Even considering the circumstances as alleged by respondents, their answer 
nevertheless does admit the material allegation of the complaint that they 
moved an article after a federal inspector determined that it was hazardous. 
Respondents’ answer thus admits that they violated 7 C.F.R. § 301.81(b). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as findings of fact and this decision is issued pursuant to 
section 1.139 of the rules of practice applicable to this proceeding. 7 C.F.R. 


§ 1.139. As requested by complainant, the penalty against each respondent is 
reduced. 


Findings of Fact 


1. Jan Quesnel, respondent, is an individual with a mailing address of 
12800 S.W. 200th Street, South Miami, Florida 33177. 

2. Nature Way Nursery, respondent, a business with a mailing address of 
12800 S.W. 200th Street, South Miami, Florida 33177. 

3. On or about September 19, 1988, respondents moved articles 
determined by an inspector to present a hazard of spread of the imported fire 
ant from the quarantined state of Florida, a generally infested area, to the 
United States Virgin Islands, a point outside of the regulated areas after the 
respondents had been notified of the hazard. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondents have violated 7 C.F.R. § 301.81(b). Therefore, the following 
order is issued. 
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Order 


1. Respondent Quesnel is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00). 

2. Respondent Nature Way Nursery is hereby assessed a civil penalty of 
three hundred seventy-five dollars ($375.00). 

3. Each penalty shall be payable to the "Treasurer of the United States" 
by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Station 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. The certified 
check or money order should include the docket number of this proceeding. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 


proceeding (7 C.F.R. § 1.145). 
APPENDIX B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


In re: JOSE A. BARTOLOME. 
P.Q. Docket No. 91-25. 
Decision and Order filed December 3, 1991. 


Default — Importation of mango and avocado fruit from Hawaii to United States — Civil 
penalty — Failure to file answer. 


The Judicial Officer affirmed Judge Bernstein’s Order assessing a civil penalty of $375 against 
respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder, on the basis of Im re Kaplinsky. 





JOSE A. BARTOLOME 
50 Agric. Dec. 1624 


James D. Holt, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder (7 C.F.R. § 318.13 et seqg.). The case is governed by the principles 
set forth in Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), attached as Appendix 
B. Accordingly, the following Order (which is the Order that must be 
complied with, rather than the ALJ’s Order) should be issued in this case. 


Order 


1. Respondent Jose A. Bartolome is hereby assessed a civil penalty of 
$375. 

2. The civil penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 91-25. 


APPENDIX A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 C.F.R. § 318.13 et seq.). 
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This proceeding was instituted by a complaint filed on February 26, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
August 10, 1990, respondent offered to a common carrier, specifically the 
United States Postal Service, raw or unprocessed mango and avocado fruit for 
shipment from Hawaii to the continental United States in violation of 7 C.F.R. 
§§ 318.13(b) and 318.13-2. 

Respondent’s failure to answer admitted the allegations of the complaint. 
Pursuant to section 1.136(c) of the rules of practice ( 7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. Jose A. Bartolome, hereinafter referred to as respondent, is an 
individual whose mailing address is 94-121 Poailani Circle, Waipahu, Hawaii 
96797. 

2. On or about, August 10, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed mango and 
avocado fruit for shipment from Hawaii to the continental United States. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2. 


Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 


APPENDIX B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


In re: A.W. ISAHAK, d/b/a TROPICAL FOOD PRODUCTS; OMAR 
DUARTE, d/b/a CUBA TROPICAL, INC. 

P.Q. Docket No. 91-44. 

Decision and Order as to A.W. Isahak, d/b/a Tropical Food Products filed 
December 4, 1991. 


Default — Importation of sugarcane and mangoes into the United States — Civil penalty — 
Admission of material allegations. 


The Judicial Officer affirmed Judge Hunt’s Order assessing a civil penalty of $750 against 
respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. 


James D. Holt, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Federal Plant 
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Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder (7 C.F.R. §§ 319.15, .56). The case is governed by the principles 
set forth in Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), attached as Appendix 
B. Respondent’s appeal claims "surprise," and claims "no previous knowledge 
of such incident from the U.S.D.A.". However, Respondent’s Answer dated 
June 14, 1991, and filed July 1, 1991, shows that Respondent was fully advised 
of the Complaint, and admitted the unintentional violations. Accordingly, the 
following Order (which is the Order that must be complied with, rather than 
the ALJ’s Order) should be issued in this case. 


Order 


Respondent A.W. Isahak, d/b/a Tropical Food Products, is hereby 
assessed a civil penalty of $750, which shall be payable to the "Treasurer of 
the United States" by certified check or money order, and shall be forwarded 
to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 91-44. 


APPENDIX A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
DECISION AND ORDER AS TO A. W. ISAHAK 
d/b/a TROPICAL FOOD PRODUCTS 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165 
and 167) (Acts) and the regulations promulgated thereunder (7 C.F.R. §§ 
319.15, 319.56). 
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This proceeding was instituted by a complaint filed on May 24, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 7, 
1990, at Isla Verde, Puerto Rico, respondent Isahak: 1) imported sugarcane 
into the United States in violation of 7 C.F.R. § 319.15, and 2) imported 
mangoes into the United States in violation of 7 C.F.R. § 319.56. 

Respondent Isahak’s answer states that its dispatcher, who was new and 
unfamiliar with USDA regulations, included the mangoes and sugarcane in a 
shipment to be made to the United States and that respondent otherwise had 
no prior knowledge that the prohibited produce was shipped to the United 
States. 

Whether the respondent had prior knowledge or not, its answer constitutes 
an admission of the material allegations in the complaint that it imported 
prohibited produce into the United States. It therefore violated 7 C.F.R. § 
319.15 and 319.56. Accordingly, complainant’s motion for a default judgment 
is granted. 

The material allegations alleged in the complaint, otherwise not denied, 
are hereby adopted and set forth herein as the Findings of Fact, and this 
Decision is issued pursuant to section 1.139 of the rules of practice applicable 
to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. A. W. Isahak, respondent, is an individual who does business as 
Tropical Food Products of Chaguanas, Republic of Trinidad & Tobago. His 
agent for service of process is Abdul Isahak, whose mailing address is 19 
Grace Court, Brooklyn, New York 11021. 

2. On or about July 7, 1990, respondent Isahak imported sugarcane into 
the United States at Isla Verde, Puerto Rico. 

3. On or about July 7, 1990, respondent Isahak imported mangoes into the 
United States at Isla Verde, Puerto Rico. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
Isahak has violated 7 C.F.R. §§ 319.15, 319.56. 
Therefore, the following Order is issued. 
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Order 


Respondent Isahak is hereby assessed a civil penalty of seven hundred fifty 
dollars ($750.)'. This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing, and shall be final and effective thirty-five (35) days after service of 
this Decision and Order upon respondent Isahak, unless there is an appeal to 
the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.145). 


APPENDIX B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


In re: H. MILNE. 
P.Q. Docket No. 91-16. 
Decision and Order filed December 9, 1991. 


Default — Admission of material allegations — Attempted importation of mango fruit from 
Hawaii to United States without certificate — Civil penalty. 


"The complainant in this matter requested that respondent Isahak be assessed a civil penalty 
of one thousand, five hundred dollars ($1,500). In accordance with Jn re Kaplinsky, 47 Agric. 
Dec. 613 (1988), the civil penalty requested is reduced by one half. 
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The Judicial Officer affirmed Chief Judge Palmer’s Order assessing a civil penalty of $375 against 
respondent under the Federai Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. 


Patrice Harps, for Complainant. 

David M. Strauss, Majuro, MH 96960, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from a Default Decision and Order 
(Appendix A) and the Decision and Order Upon Reconsideration of Default 
Decision and Order (Appendix B) by an Administrative Law Judge under the 
Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant 
Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), and the 
regulations promulgated thereunder (7 C.F.R. §§ 318.13(b), .13-2). The case 
is governed by the principles set forth in Jn re Kaplinsky, 47 Agric. Dec. 613 
(1988), attached as Appendix C. 

Respondent’s appeal admits that the Findings of Fact of the Default 
Decision and Order are “accurate” (Appeal Petition at 2), but contends that 
mitigating circumstances were not considered (Appeal Petition at 2-3). 
However, I have carefully considered all of respondent’s alleged mitigating 
circumstances, and assuming they are true, $375 is the appropriate sanction 
that should be imposed (see In re Kaplinsky (Appendix C)). 

Accordingly, the following Order (which is the Order that must be 


complied with, rather than the ALJ’s Order) should be issued in this case. 


Order 


Respondent H. Milne is hereby assessed a civil penalty of $375, which shall 
be payable to the "Treasurer of the United States" by certified check or money 
order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within 30 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 91-16. 


APPENDIX A 
ADMINISTRATIVE LAW JUDGE’S DEFAULT DECISION 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. § 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 U.S.C. § 151-154, 156-165, and 167) (Acts), by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sections 318.13(b) and 318.13-2 of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2) issued under the Acts, and sought a $750.00 civil 
penalty. A copy of the complaint and the Rules of Practice governing 
proceedings under the Acts were served by certified mail on the respondent 
by the Hearing Clerk on March 22, 1991. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk and the admission by the 
answer of all of the material allegations of fact contained in the complaint 
would constitute a waiver of hearing. Respondent thereafter tendered an 
answer which was received by the Hearing Clerk on June 13, 1991, in which 
the material factual allegations contained in the complaint were admitted. 
Although the answer was received ten days after the date I specified in an 
order of May 7, 1991, respondent’s counsel gave a satisfactory explanation for 
the delay and it is hereby received as timely filed. 

As the Hearing Clerk previously advised respondent, the filing of an 
answer admitting all of the material allegations of fact contained in the 
complaint constitutes a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). Because no basis for a hearing exists, 
and because the allegations of the complaint have been admitted, the material 
allegations of fact in the complaint are adopted and set forth as the Findings 
of Fact. 


Findings of Fact 


1. H. Milne, hereinafter referred to as respondent, is an individual with 
a mailing address of Box 23, APO, SF, 96555. 
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2. On or about July 3, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed mango fruit 
for shipment from Hawaii to the Continental United States, in violation of 7 
C.F.R. §§ 318.13(b) and 318.13-2, because a certificate was not attached to the 
container of fruit in accordance with 7 C.F.R. § 318.13-3 and 318.13-4. 


Conclusions 


Respondent by his answer admits all the material allegations of fact 
contained in the complaint and no hearing is therefore required. By reason 
of the Findings of Fact set forth above, respondent has violated the Acts and 
the regulations issued under the Acts. In accordance with Shulamis Kaplinsky, 
47 Agric. Dec. 613, 637 (1988), it is appropriate in these circumstances to 
assess a civil penalty of $375.00 against the respondent, or one half the 
amount requested in the complaint. 


Order 


Respondent H. Milne is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 91-16. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 
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APPENDIX B 
DECISION AND ORDER 
UPON RECONSIDERATION OF DEFAULT DECISION AND ORDER 


Respondent’s attorney has filed letters dated July 22 and July 26, both 
received on August 1, 1991, in which he again admits the facts alleged in the 
complaint but requests a lesser sanction than the $375.00 civil penalty imposed 
in the default decision and order which has been entered. 

The crossing of letters in the mail has led to some confusion of the record 
and for that reason, I have reconsidered the default decision and order in light 
of the July 22 and July 26 letters. The sanction policy expressed by the 
Judicial Officer for the Department in Shulamis Kaplinsky, 47 Agric. Dec. 613, 
637 (1988) requires me to enter a $375.00 civil penalty against respondent. 
The cited case directs administrative law judges to assess a civil penalty of 
one-half the amount requested in the complaint whenever a respondent admits 
the complaint’s factual allegations. Inasmuch as respondent has admitted the 
facts alleged in the complaint, which sought a $750.00 penalty, it follows under 
the Department’s sanction policy that a $375.00 civil penalty should be 
entered. 

Accordingly, the following order is entered anew. 


ORDER 


Respondent, H. Milne, is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 91-16. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
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Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 


APPENDIX C 


In re Kaplinsky, 47 Agric. Dec. 613 (1988) 





VETERINARY ACCREDITATION 


In re: DR. BOYD D. MILLS, D.V.M. 
V.A. Docket No. 90-6. 
Decision and Order filed October 24, 1991. 


Issuance of improper health certificate — Preponderance of the evidence standard of proof — 
Inference for failure to testify — Revocation of accreditation is not license revocation — 
Sanction appropriate. 


The Judicial Officer affirmed the Decision and Order by Judge Baker revoking respondent’s 
accreditation as a veterinarian authorized to perform official duties under State-Federal disease 
eradication programs, because respondent violated the specific accreditation standards in 9 
C.F.R. § 161.3(b), (d), and (h), and, particularly, because respondent signed and issued a United 
States Origin Health Certificate to facilitate movement of 21 cattle to Canada, when respondent 
knew that the cattie had been exposed to bluetongue, and were, therefore, ineligible for export. 
Complainant’s case is supported by much more than a preponderance of the evidence, which is 
the proper standard of proof to be applied. Revocation of Federal accreditation is not a license 
revocation proceeding. Inference drawn against respondent for failure to testify. Revocation 
is not too severe, considering the importance of the official health certificate. 


Jeffrey D. Kirmsse, for Complainant. 

Mark V. Meierhenry, Sioux Falls, SD, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donaid A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations (9 C.F.R. § 160.1 et seg.) promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.). On 
July 12, 1991, Administrative Law Judge Dorothea A. Baker (ALJ) issued an 
Initial Decision and Order revoking respondent’s accreditation as a 
veterinarian authorized to perform official duties under State-Federal disease 
eradication programs, because respondent violated the specific accreditation 
standards in 9 C.F.R. § 161.3(b), (d), and (h), and, particularly, because 
respondent signed and issued a United States Origin Health Certificate to 
facilitate movement of 21 cattle to Canada, when respondent knew that the 
cattle had been exposed to bluetongue, and were, therefore, ineligible for 
export. 

On August 19, 1991, respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
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cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).' The case was 
referred to the Judicial Officer for decision on September 19, 1991. 

Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date of the Order is changed in view of the appeal.” 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is an administrative disciplinary proceeding under the regulations 
governing the accreditation of veterinarians and suspension or revocation of 
such accreditation (9 C.F.R. § 160.1 et seq.), hereinafter referred to as the 
Regulations. The Regulations were promulgated under the Animal 
Quarantine and Related Laws (21 U.S.C. § 111 et seq.). Complainant has 
alleged that Boyd D. Mills, D.V.M., hereinafter referred to as the Respondent, 
has violated several of the specific standards for accredited veterinarians, 
hereinafter referred to as the Standards, which are set forth in 9 C.F.R. 


§ 161.3. Complainant is seeking revocation of the Respondent’s veterinary 
accreditation. 


This proceeding was instituted by a Complaint, filed on June 1, 1990, by 
the Administrator of the Animal and Plant Health Inspection Service, United 


States Department of Agriculture. Respondent, through his attorney, filed an 
Answer on June 25, 1990, in which he denied each and every material 
allegation alleged in the Complaint. 

An Oral Hearing in this proceeding was held at Sioux Falls, South Dakota, 
on December 18 and 19, 1990, before Administrative Law Judge Dorothea A. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


*Complainant’s response to respondent’s appeal suggests no changes in the ALJ’s findings 
or conclusions. In view of the 21-case backlog in the Judicial Officer’s office, customary minor 
changes are not being made to the ALJ’s decision by the Judicial Officer. 





1638 VETERINARY ACCREDITATION 


Baker. Complainant was represented by Jeffrey D. Kirmsse, Esquire, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250. The Respondent was represented by Mark V. 
Meierhenry, Esquire, 231 South Phillips, Sioux Falls, South Dakota. 

In the Complaint to this proceeding, it was alleged that the Respondent, 
Boyd D. Mills, D.V. M., moved or caused the movement of, approximately 
twenty-two (22) cows and heifers from Harrold, South Dakota to Canada, in 
violation of Paragraph (b) of the Standards [9 C.F.R. § 161.3(b)], because on 
or about March 15, 1989, the Respondent signed and issued a United States 
Origin Health Certificate (VS Form 17-140), which was not accurately and 
fully completed, as required. The Complaint alleged that the Respondent 
improperly certified that the animals were eligible for export to Canada, when, 
in fact, the animals had been exposed to bluetongue, and were, therefore, 
ineligible for export. 

The Complaint further alleged that the Respondent, on or about March 15, 
1989, collected blood samples from approximately twenty-two (22) cows and 
heifers at Harrold, South Dakota, and that, in an attempt to conceal the fact 
that one of the animals had tested positive for bluetongue, and had, thereby, 
exposed all of the animals tested to bluetongue, the Respondent concealed the 
true herd status by listing each animal on a separate certificate. The 
Complaint also alleged that the Respondent failed or neglected to list the 
positive animal on the United States Origin Health Certificate (VS Form 17- 
140), in violation of Paragraph (d) of the Standards [9 C.F.R. § 161.3(d)], 
because the Respondent did not perform official tests and submit specimens 
to designated laboratories in accordance with Federal and State regulations, 
as required. 

The Complaint additionally alleged that the Respondent, on or about 
March 15, 1989, signed and issued a United States Origin Health Certificate 
(VS Form 17-140), certifying that the approximately twenty-two (22) animals 
were eligible for export to Canada, when he knew, or should have known, that 
the animals had, in fact, been exposed to bluetongue, in violation of Paragraph 
(h) of the Standards [9 C.F.R. § 161.3(h)], which requires that "an accredited 
veterinarian shall keep himself currently informed on Federal and State 
regulations governing the movement of animals, and on procedures applicable 
to disease control and eradication programs... ." 

During the Oral Hearing, Complainant’s counsel made a Motion to Strike 
Count VI of the Complaint (Tr. 11), which read: 
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"The Respondent, on or about March 15, 1989, misrepresented on, and 
improperly used, a United States Origin Health Certificate (VS Form 
17-140) to certify that the approximately twenty-two (22) animals from 
which he drew blood samples were eligible for export to Canada, when, 
in fact, the Respondent knew, or should have known, that the animals 
had been exposed to bluetongue, and were, therefore, ineligible for 
such export, in violation of Paragraph (j) of the Standards (9 C.F.R. § 
161.3(j)), which requires that ‘an accredited veterinarian shall be 
responsible for proper use of all certificates * * * and shall take proper 
precautions to prevent misuse thereof * * * .”" 


Complainant’s Motion to Strike was granted (Tr. 12), and the Oral Hearing 
accordingly proceeded with the allegations concerning violations of Paragraphs 
(b), (d), and (h) of the Standards [9 C.F.R. §§ 161.3(b), (d), and (h)]. 


Findings of Fact 


1. The Respondent, Boyd D. Mills, D.V.M., is an individual whose mailing 
address is Box 236, Faulkton, South Dakota 57438. 

2. The Respondent is presently, and was at all times material herein, a 
Doctor of Veterinary Medicine and an Accredited Veterinarian in the State 
of South Dakota under the provisions of the regulations of Title 9, Code of 
Federal Regulations, Parts 160-162 [9 C.F.R. §§ 160-162]. 

3. Records indicate that the Respondent has been an accredited 
veterinarian since 1960. (Tr. 21). 

4. An "accredited veterinarian" is a veterinarian who is properly licensed 
by a State to practice veterinary medicine, and who has been approved by the 
Federal Government, namely the Animal and Plant Health Inspection Service 
(APHIS), to perform functions required by cooperative State-Federal disease 
control and eradication programs, pursuant to very specific accreditation 
Regulations and Standards set forth in 9 C.F.R. § 161.3. (Tr. 21-22, 277). 

5. The Federal veterinary accreditation program is unique in that private 
practitioner veterinarians in the United States, unlike other veterinarians in 
the world, are authorized and entrusted by the Federal Government to carry 
out regulatory "official work." (Tr. 279). 

6. "Official work" is defined as official vaccination for disease control and 
eradication programs, testing, the preparation, and certification of health and 
other import/export certificates and documents. (Tr. 22, 275-276). 
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7. The Respondent, as a condition of acquiring and maintaining his 
Federal veterinary accreditation, pledged to abide by all of the instructions 
and rules prescribed by the South Dakota and Federal officials and the 
Standards for Accredited Veterinarians, which are set forth in 9 C.F.R. § 
161.3. 

8. In March, 1989, the Respondent moved, or attempted to cause the 
movement of, approximately twenty-two (22) cows and heifers from Harrold, 
South Dakota, to Canada. 

9. The Respondent, on or about March 15, 1989, collected blood samples 
from twenty-two (22) cows and heifers at the Harry Thomas Ranch, Route 1, 
Box 13, Harrold, South Dakota. The evidence shows that a brucellosis test 
record was issued with respect to 22 animals with an injection date of 15 
March 1989 and an observation date of 18 March 1989, with the herd owner 
being indicated as Thomas Ranch. Said animals tested negative thereto. 

10. The Respondent, on or about March 15, 1989, tested twenty-two 
(22) cows and heifers at the Harry Thomas Ranch, Route 1, Box 13, Harrold, 
South Dakota, for tuberculosis. (Tr. 22-26; CX-3). 

11. The owner of the herd of twenty-two (22) cows and heifers was 
Mr. Harry Thomas, Route 1, Box 13, Harrold, South Dakota. (Tr. 24-25; CX- 
1 through CX-4, CX-6). 

12. After the Respondent injected twenty-two (22) cows and heifers for 
tuberculosis at the Harry Thomas Ranch, Harrold, South Dakota, on 
March 15, 1989, the Respondent read the tuberculosis test results on 
March 18, 1989. (Tr. 25-26; CX-3). 

13. |The Respondent completed and signed a Tuberculosis Test Record 
(VS Form 6-22) and the Respondent listed the "Number In Herd" on that 
form to be twenty-two (22). All 22 animals had tested "negative" for 
tuberculosis. (Tr. 25; CX-3). 

14. The Respondent, on March 15, 1989, collected blood samples from 
the same twenty-two (22) cows and heifers at the Harry Thomas Ranch, 
Harrold, South Dakota, and requested that the Federal-State Cooperative 
Laboratory at Pierre, South Dakota, conduct brucellosis testing on the blood 
samples submitted by the Respondent. (Tr. 30; CX-2). 

15. The Respondent completed and signed a Brucellosis Test Record 
(VS Form 4-33), and the Respondent listed the "Number in Herd" to be 
twenty-two (22). (Tr. 28; CX-2). 

16. |The Federal-State Cooperative Laboratory at Pierre, South Dakota, 
determined that all twenty-two (22) animals had tested negative for 
brucellosis. (CX-2). 
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17. In addition to tests for tuberculosis and brucellosis, the twenty-two 
(22) cows and heifers owned by Harry Thomas, Harrold, South Dakota, were 
also bled by the Respondent on March 15, 1989, for anaplasmosis and 
bluetongue. (CX-1). Exhibit 1 and its subparts reflect serology request forms, 
Department of Veterinary Science, Fargo, North Dakota. There are 22 said 
forms each of which contains a certification by Boyd D. Mills, D.V.M., that 
"I certify that I have collected and correctly identified each blood sample listed 
above." There is no indication that these certifications were incorrect. 
Included among said 22 forms was one for the animal identified as No. 
VW,J0020 with the vaccination tatoo of 4V6. Said animal tested positive for 
bluetongue. The other 21 did not. The negative testings were "reported" 
March 23, 1989; the positive bluetongue was "reported" March 24, 1989. 

18. Instead of sending the requests for anaplasmosis and bluetongue 
testing to the Federal-State Cooperative Laboratory at Pierre, South Dakota, 
as the Respondent had done with regard to the brucellosis testing, the 
Respondent, instead, chose to send blood samples and accompanying requests 
for anaplasmosis and bluetongue testing to the North Dakota State University 
Laboratory, a State laboratory, at Fargo, North Dakota. (Tr. 32; CX-1). Such 
actions were not illegal or violative of any regulation. 

19. _ Unlike the brucellosis (CX-2) and tuberculosis (CX-3) test records, 
on which the Respondent had listed the number of animals in one herd to be 
twenty-two (22), on the Serology Request Forms for anaplasmosis and 
bluetongue (CX-1), the Respondent, instead, completed twenty-two (22) 
separate forms, listing each animal separately, i.c., 22 herds of one animal 
each. (Tr. 31-34; CX-1). There was no wrongdoing per se in using separate 
forms. The Respondent maintains that is the way he always did it. Dr. P. M. 
Eppele, is the Area Veterinarian-in-Charge for South Dakota. His testimony 
indicated that upon ascertaining that one animal had been omitted from 
United States Origin Health Certificate, he investigated to a greater extent 
and ascertained that the animal listed as Exhibit 1-E, had in fact tested 
positively to bluetongue. Both George H. Crowell, Investigator, Animal and 
Plant Health Inspection Service, and John R. Newon, Animal Health 
Technician, Animal and Plant Health Inspection Service, investigated the 
matter at greater length and ascertained that Dr. Mills had caused the animals 
to be listed individually on the serology request forms. This was viewed as 
unusual by the Government investigators. From the making out of individual 
requests for serology, the Complainant seeks to infer that the Respondent 
knew that one of the animals had tested positively to bluetongue. There is no 
requirement in the regulations that every line on a form has to be utilized. 
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There is no prohibition in the regulations precluding the utilization of one 
form for each animal. There could be a number of reasons why individual 
certificates were made out, either for the reasons given by Dr. Mills indicated 
in the record, or, by reason of the owner’s wishes which could involve separate 
accounting procedures for each animal, different ages of the animals, or for 
any number of other reasons. The owner of the herd did not appear as a 
witness in the proceeding, and the Complainant was without subpoena powers 
to compel his attendance. 

20. The Respondent, on March 24, 1989, signed and issued a United 
States Origin Health Certificate (VS Form 17-140), Certificate Number 
936787, on which the Respondent certified that all 21 animals listed thereon 
“were inspected by me on this date and found to be free from evidence of 
communicable disease and insofar as can be determined, exposure thereto." 
(Tr. 43; CX-4). Exhibit 4 has a certificate No. of 936787 and is a "United 
States Origin Health Certificate" issued March 24, 1989, indicating that 
Thomas Ranch the consignor sought such permit in order to consign the 
shipment listed thereon to Wayne Brokenshire Estavon, Saskatchewan. Of the 
22 animals listed in the documents comprising Exhibit 1, one therefrom was 
missing, namely the animal which tested positive to bluetongue as reflected on 
Exhibit 1-E. The signature of the issuing veterinarian on Exhibit 4 was Boyd 
D. Mills. Among other things said certificate indicated: “In the case of 
bluetongue, the animals had resided at least 60 days immediately preceding 
export in a medium-incidence State during the vector-free period." 

21. A United States Origin Health Certificate (VS Form 17-140) is an 
official Government document or form. (Tr. 39). 

22. On or about March 24, 1989, the United States Origin Health 
Certificate, signed and issued by the Respondent (CX-4), along with the 
accompanying test records (CX-1 through CX-3), were presented to the 
Federal Area Veterinarian-in-Charge in South Dakota for his endorsement. 
(Tr. 23, 31). 

23. The Area Veterinarian-in-Charge, upon review of the documents, 
found that there were twenty-two (22) animals’ test results listed on one 
brucellosis (CX-2) and one tuberculosis (CX-3) test record, but that there 
were only twenty-one (21) animals listed on the United States Origin Health 
Certificate (CX-4) and that there were only twenty-one (21) animals’ test 
results listed on twenty-one separate, individual serology request forms for 
anaplasmosis and bluetongue. (CX-1-A through CX-1-D and CX-1-F through 
CX-1-V; Tr. 34). 
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24. The Area Veterinarian-in-Charge noticed that North Dakota State 
University Laboratory Accession Number 89-2126 was missing from the stack 
of documents which was presented to him along with the United States Origin 
Health Certificate for endorsement. (Tr. 34-35). 

25. When the Area Veterinarian-in-Charge telephoned the North 
Dakota State University Laboratory, he was told that one of the animals bled 
by the Respondent on March 15, 1989, at the Harry Thomas Ranch, Harrold, 
South Dakota, had, in fact, tested positive for bluetongue, and that this 
positive animal had been assigned Accession Number 89-2126. (Tr. 35-37). 

26. The North Dakota University Laboratory mailed to the Area 
Veterinarian-in-Charge a copy of the serology request form, Accession 
Number 89-2126, indicating that the animal listed on that chart had tested 
positive for bluetongue. (Tr. 37-38; CX-1-E). 

27. The record as a whole supports the inference that the Respondent 
knowingly attempted to conceal the fact that one of the animals which he bled 
at the Harry Thomas Ranch, Harrold, South Dakota, on or about March 15, 
1989, which were intended for export to Canada, had, in fact, tested positive 
for bluetongue, thereby exposing the entire herd. There is no credible 
evidence to contradict such inference. 

28. On or about March 24, 1989, the Respondent signed and issued a 
United States Origin Health Certificate, which did not list the bluetongue- 
positive animal, and on which the Respondent improperly certified that the 
twenty-one (21) cows and heifers listed thereon were eligible for export to 
Canada, when, in fact, the animals had been exposed to bluetongue, and were, 
therefore, ineligible for export. The Government investigators did not 
ascertain where the animals went, but they most likely were not exported. 

29. Bluetongue is a viral disease of cattle and other ruminants. (Tr. 
73). 

30. The Canadian Government has enacted specific testing and import 
requirements concerning bluetongue. (Tr. 73-77; CX-17). 

31. There is no logical explanation as to why 22 animals which had been 
indicated to be one herd, became 22 herds other than that an affidavit made 
by Mr. John Newon, Animal Health Technician, before Mr. Crowell his 
partner in investigation, dated April 24, 1989, indicated that: "Dr. Mills told 
George Crowell the reason he made out an individual test chart on each one 
of the animals was he was given the understanding from the owner 
Harry Thomas that they were each a total separate herd. Dr. Mills said this 
was his understanding. Dr. Mills stated that he did not see anything wrong 
doing it this way, and he said that when he sent the International Health 
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Certificate to the U.S.D.A. APHIS, Veterinary Services office in Pierre that 
if it wasn’t right it would not get endorsed". This alleged understanding by 
Respondent was not corroborated. The Respondent deliberately attempted 
to circumvent the Canadian import requirements and Federal export 
regulations enacted with regard to bluetongue infected and/or exposed 
animals. (Tr. 73, 250, 287-288). 

32. Inan attempt to conceal the fact that one of the animals had tested 
positive for bluetongue, and had, thereby, exposed all of the animals tested to 
bluetongue, the Respondent concealed the true herd status by listing each 
animal on a separate certificate, and, further, failed or neglected to list the 
positive animal on the United States Origin Health Certificate (VS Form 17- 
140). 

33. A thorough and objective investigation was conducted by 
Complainant’s investigators concerning the events and circumstances which 
gave rise to the initiation of this proceeding. 

34. Pursuant to 9 C.F.R. § 162.12, an Informal Conference was held in 
this matter, concerning the Respondent on May 23, 1989, in Pierre, 
South Dakota, at the Veterinary Services office of the Animal and Plant 
Health Inspection Service, United States Department of Agriculture. (Tr. 56- 
57) 


35. On or about November 30, 1988, the Respondent received, by 
certified mail, a “letter of information" from the Area Veterinarian-in-Charge, 


informing the Respondent that alleged improper certification of test charts 
and health certificates by the Respondent had placed his accreditation in 
jeopardy. (Tr. 51-54; CX-11). 

36. On or about March 8, 1989, approximately one week prior to the 
date of the violations alleged in the Complaint which initiated the present 
proceeding, the Respondent received, by certified mail, a “letter of warning" 
from the Area Veterinarian-in-Charge, warning the Respondent that certain 
alleged violations might be cause for removal of the Respondent’s veterinary 
accreditation. (Tr. 49-54; CX-10). 

37. On May 31, 1989, the Respondent, according to the applicable rules 
of practice, was afforded the opportunity of an informal conference, which he 
did in fact attend. At that time he explained that his utilization of separate 
forms was something that he simply did. Upon further investigation by the 
Government investigators, it was ascertained (and this is based upon hearsay) 
that the owner of the animals had three herds—as opposed to 22 herds. As 
a result of the informal conference, Mr. Eppele the Veterinarian-in-Charge, 
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proposed a one-year suspension of the Respondent’s accreditation. This was 
declined by the Respondent. 

38. The Federal veterinary accreditation program relies on competent 
and conscientious private practitioners to carry out the regulatory work 
affiliated with veterinary services. (Tr. 300-303). 

39. The Regulations and Standards governing the accreditation of 
veterinarians and suspension or revocation of such accreditation are an 
integral and significant part of the Federal and State cooperative efforts to 
control and eradicate the spread of disease. 

40. The Federal veterinary accreditation program plays an integral and 
significant part in ensuring that American export and trade relations remain 
strong and competitive. 

41. Based on current data on file with the Veterinary Services office at 
Pierre, South Dakota, there are approximately 250 to 260 accredited 
veterinarians who reside and practice in South Dakota and approximately 75 
to 100 who are accredited veterinarians in South Dakota who reside and/or 
practice in other States. (Tr. 21, 254-257; CX-9). 

42. The area of Faulkton, South Dakota, is a rural area populated by 
less than a thousand people. During the hearing many of the persons who 
utilize the services of Dr. Mills testified. They unanimously gave testimony of 
the desirability of the presence of an accredited veterinarian; that loss of 
Respondent’s accreditation would be a hardship to the community and would 
affect the quality of life and the availability of services in that area. 
Geography and the location of the accredited veterinarian’s practice, as 
testified to by agency officials charged with administering the veterinary 
accreditation program, have no impact in the determination of assessing an 
appropriate sanction against an accredited veterinarian. (Tr. 285-286). 

43. The agency officials charged with carrying out the purposes and 
goals of the veterinary accreditation program are uniformly of the position 
that revocation of the Respondent’s accreditation is the appropriate and 
warranted sanction, based on all of the facts and circumstances. 

44. The Respondent failed, refused, or otherwise did not testify as a 
witness in the Oral Hearing held in this proceeding. 

45. Federal veterinary accreditation does not affect the veterinarian’s 
State license to practice veterinary medicine. (Tr. 145, 147, 301-302). 

46. A veterinarian who has his Federal accreditation revoked may, 
pursuant to 9 C.F.R. § 161.2(b), apply, after two years, to become 
reaccredited. (Tr. 328-329). 
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Relevant Regulations and Standards 
9 C.F.R. § 78.1 defines "certificate," in relevant part, as follows: 


Certificate. An official document issued by a Veterinary Services 
representative, State representative, or accredited veterinarian at the 
point of origin of a movement of animals. It must show the official 
eartag number, individual animal registered breed association 
registration tattoo, individual animal registered breed association 
registration number, or similar individual identification of each animal 
to be moved. ... 


9 C.F.R. § 78.1 defines "official test," in relevant part, as: 
(a) Classification of cattle and bison. 
(1) Standard card test (standard sensitivity pH 3.8). 


(i) A test to determine the brucellosis disease status of test-eligible 
cattle and bison when conducted according to instructions approved by 
Veterinary Services and the State in which the test is to be conducted 
and when conducted under the following circumstances: 


(A) When condition and time are such that no other test is 
available; or 


(B) When the owner or the owner’s agent requests it because of 
time or situation constraints; or 


(C) In specifically approved stockyards when the State animal 
health official designates the standard card test as the official test in all 
specifically approved stockyards in the State. In such States, no other 
test except BAPA shall be used as an official test in specifically 
approved stockyards; or 


(D) To test market cattle identification (MCI) program test 
samples. 


9 C.F.R. § 161.3 provides, in relevant part, that: 
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§ 161.3 Standards for accredited veterinarians. 


An accredited veterinarian shall perform official duties subject to the 
supervision and direction of the Veterinarian-in-Charge and the State 
Animal Health Official and shall observe the following specific 
standards: 


(b) Anaccredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed clearly identifying the animals(s) and 
bird(s) to which it applies and showing the results of the inspections, 
test, or vaccination, etc., he has conducted... . 


(d) An accredited veterinarian shall perform official tests, 
inspections, treatments, and vaccinations and shall submit specimens to 
designated laboratories in accordance with Federal and State 
regulations and instructions issued to the accredited veterinarian by the 
Veterinarian-in-Charge or the State Animal Health Official, or both. 


(h) An accredited veterinarian shall keep himself currently 
informed on Federal and State regulations governing the movement of 
animals and poultry, and on procedures applicable to disease control 
and eradication programs, including emergency programs. . . . He shall 
carry out all his responsibilities under the applicable Federal programs 
and cooperative programs in accordance with such regulations and 
instructions issued to him by the Veterinarian in Charge or the State 
Animal Health Official, or both. 


9 C.F.R. § 161.4(a) provides, in relevant part, that: 


(a) The Secretary is authorized to suspend for a given period of 
time, or to revoke, the accreditation of a veterinarian when he 
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determines that the accredited veterinarian has not complied with the 
"Standards for Accredited Veterinarians" as set forth in § 161.3. ... 


Conclusions 


The Respondent urges the Administrative Law Judge to formulate a 
“proper standard of proof" to be applied in revocation of the federal 
accreditation of a veterinarian and that such standard should be beyond the 
accepted standard, under the Administrative Procedure Act, of a 
preponderance of proof. He would have the Department of Agriculture to 
require of itself, "a higher standard of proof than the Administrative 
Procedure[s] Act otherwise requires." Although the Judicial Officer may 
possess those powers sought by Respondent, the Administrative Law Judge is 
not free to adopt, on behalf of the Department of Agriculture, a higher 
standard of proof than that accepted by the Judicial Officer to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557, has been delegated. (7 C.F.R. § 2.35). This is clear from the 
Judicial Officer’s decisions wherein he indicates he is the alter ego of the 
Department of Agriculture; that Administrative Law Judge’s views are 
subordinate to his; and that his decisions are to be followed whether or not 
the Administrative Law Judge believes them to be correct. 

With regard to the attempted export of approximately twenty-one (21) 
cows and heifers from Harrold, South Dakota to Canada in mid-March, 1989, 
the Respondent, Boyd D. Mills, D.V.M., violated the Standards for Accredited 
Veterinarians, set forth in Title 9, Code of Federal Regulations, Part 161.3. 

The Complainant has correctly stated on brief that this administrative 
disciplinary proceeding involving a veterinarian’s federal accreditation is not 
a license revocation proceeding. Federal veterinary accreditation is not the 
same as a license to practice medicine. (Tr. 145-147, 301, 302). In this 
proceeding, the Respondent has no Federal license to be revoked, but, by 
disciplinary proceedings, is being prevented from performing functions under 
the cooperative State-Federal disease eradication programs. Revocation of the 
Respondent’s veterinary accreditation is, the appropriate and warranted 
sanction, based on the severity of the violations, all of the relevant facts and 
circumstances, the recommendations of agency officials, and in light of the 
stated goals and purposes of the Federal accreditation program. 

The Respondent’s concern with the degree of proof comes to the fore in 
its analysis of the evidence relating to the number of "herds" from which the 
suspect animal may have been associated. It is Respondent’s argument that 
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the Government did not prove that any of the 21 animals were in a herd with 
the animal which tested for bluetongue. 

Prima facie, the evidence of record fails to disclose that the Respondent 
failed to completely and correctly fill out any form or that he failed to submit 
the blood samples appropriately to the appropriate authorities or that there 
was an apparent violation of the regulatory Standards.’ However, by signing 
and issuing a United States Origin Health Certificate (VS Form 17-140) which 
failed to reveal crucial data such as a the true herd status, there was a failure 
of not accurately and fully completing such form. The cattle listed thereon 
had been exposed to bluetongue and, were, therefore, ineligible for export. 
The Respondent’s actions would indicate that the Respondent knew that there 
was a bluetongue animal among the 22 animals and that the remaining 21 
animals had been exposed during the vector period to the one bluetongue 
animal. 

It was stated by the Judicial Officer in In re: S.S. Farms, Linn County, Inc., 
James W. Hickey, James Joseph Hickey, and Shannon Hansen, AWA Docket 
No. 89-03, February 8, 1990: . 


"Respondents contend that the evidence does not adequately 
support the ALJ’s findings of fact as to the violations, and as to 
Shannon Hansen’s involvement with the regulated business, but there 
is much more than a preponderance of the evidence, which is all that 


is required.” 


[Footnote to quoted material] 

3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 
(1983); Steadman v. SEC, 450 U.S. 91, 92-104 (1981); In re Rowland, 
40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 
(1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 
770 (3d Cir. 1980). 


The level of proof required of the Complainant by the Judicial Officer is 
that of a preponderance of the evidence. That being the Judicial Officer’s 
determination it must be followed herein. Jn re: Dr. Dane O. Petty, 43 Agric. 


*(Note by Judicial Officer) The Judicial Officer does not agree with this sentence, but there 
is no need to explain the disagreement in order to sustain the result reached here. 
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Dec. 1406 (1984); In re: Robert Bellinger, D.V.M., 49 Agric. Dec. 
(January 31, 1990); Steadman v. Securities Exchange Commission, 450 U.S. 91, 
92-104 (1981). The importance of disease eradication in animals is set forth 
by the Judicial Officer in Jn re: Grady, 45 Agric. Dec. 66 (1986). The evidence 
shows Respondent has violated three specific accreditation standards, namely, 
standards (b), (d) and (h) [9 C.F.R. 161.3(b), (d) and (h)]. 

With respect to sanctions, the recommendations of the administrative 
witnesses have been adopted. Admittedly, Complainant gave consideration to 
and was influenced by a Veterinarian Services Memorandum, No. 576.1, 
August 20, 1985, regarded by Complainant as an internal policy memorandum. 
(Tr. 292). Such memorandum was not promulgated pursuant to the 
Administrative Procedure Act or any rulemaking authority of the Department. 
It is not "published" but widely distributed within the Department and would 
be available to the public through the Freedom Of Information Act. Among 
the sanction options are those of issuing a warning letter or suspension. 

The Judicial Officer does not require publication and Administrative 
Procedure Act procedures as to such a memorandum. See Ruling on 
Certified Questions, Jn re: David Harris, P.Q. 91-27 (May 1, 1991). 

All of the administrative veterinary officials who have reviewed the 
investigative file concerning the Department’s allegations against Dr. Mills 
have recommended that Dr. Mills’ accreditation be revoked. (Tr. 284, 285, 
287). Dr. Eppele, the Area Veterinarian-in-Charge for South Dakota, 
recommended at the Oral Hearing, and in various papers filed with 
Department officials, that the Respondent’s accreditation be revoked. (CX-15, 
Tr. 249). As Dr. Eppele testified, "I believe that if a person does not follow 
the standards that they’re supposed to, and people are dependent upon them 
for their integrity, they should not be entrusted with that authority. If 
Dr. Mills was the only accredited veterinarian in the country, I'd feel the same 
way." (Tr. 262). 

Dr. Thorpe, the State Veterinarian for South Dakota, also testified that he 
believed that Dr. Mills had violated the Standards for Accreditation and that 
strong punishment was warranted. (Tr. 152). 

Dr. Sofranko, the National Coordinator of the Veterinary Accreditation 
Program, at the Oral Hearing, outlined the factors which the Agency takes 
into consideration when assessing an appropriate penalty against an accredited 
veterinarian. Dr. Sofranko indicated in her testimony that she believes the 
violations Dr. Mills committed were very serious and fraudulent, and that 
revocation is, therefore, not only appropriate, but also warranted. (Tr. 288). 
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The recommendations of these administrative veterinary officials is 
accorded considerable weight, in light of the fact that these officials have 
gained great experience during their day-to-day supervision of the 
accreditation program. As expressly noted by the Judicial Officer in S.S. 
Farms Linn County, Inc., et al., AWA Docket No. 89-03, February 8, 1991, the 
recommendations of these top-ranking officials should be given great weight 
when assessing the appropriate sanction. 

It is a serious matter to participate in, or otherwise allow, or attempt to 
allow, animals exposed to bluetongue to be exported to other Countries. 
Revocation of the Respondent’s veterinary accreditation is the appropriate and 
warranted sanction. 

The various contentions, requests, and briefs of the parties have been duly 
considered, and to the extent they are inconsistent with this decision, they are 
denied. 

Based upon a preponderance of the evidence and the record as a whole, 
as well as the Judicial Officer’s decisions, the following order is warranted in 
this proceeding. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the evidence does not adequately support the 
ALJ’s findings of fact, but there is much more than a preponderance of the 
evidence, which is all that is required. Respondent contends that a stricter 
standard of proof should be applied, but the preponderance-of-the-evidence 
standard is routinely, and properly, applied in veterinarian accreditation 
cases.” 

Respondent particularly contends that there is insufficient evidence to 
establish that the bluetongue animal was in the same herd as the other 21 
animals. However, the record contains a brucellosis test record and a 
tuberculosis test record, both completed and signed by the respondent, in 


“See the cases cited by the ALJ (Initial Decision at 19). 


‘See, e.g., In re Bellinger, 49 Agric. Dec. 226, 235 n. 4 (1990); In re Purvis, 49 Agric. Dec. 219, 
224 n. 2 (1990), appeal dismissed, No. 90-4127 (Sth Cir. Apr. 10, 1990), second appeal dismissed, 
No. 90-4380 (Sth Cir. Sept. 19, 1990); In re Collins, 46 Agric. Dec. 217, 227 n. 4 (1987); In re Petty, 
43 Agric. Dec. 1406, 1420-21 n. 15 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986). 
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which the respondent stated that the number of animals in the herd was 22 
(CX 2, CX 3; Tr. 24-29). Accordingly, the record is adequate, in this respect. 

Although there is hearsay evidence that the herd owner told Department 
investigators that the animals were in three pens and driven for testing in 
three groups (Tr. 114-15, 135-36), this is insufficient to refute the 
documentary evidence signed by respondent that the animals consisted of one 
herd. Furthermore, even if the animals were in three herds, that would still 
give rise to the inference that the bluetongue animal exposed at least some of 
the other 21 animals. 

It is significant that respondent was at the hearing seated next to his 
attorney, but did not choose to testify. Under the settled principle that has 
been followed in many proceedings before this Department,° and which has 


‘E.g., In re Mendicoa, 48 Agric. Dec. 409, 420-22 (1989); In re Great American Veal, Inc., 48 
Agric. Dec. 183 (1989), aff'd, 891 F.2d 281 (3d Cir. 1989) (unpublished); Jn re McQueen Bros. 
Produce Co., 47 Agric. Dec. 1462 (1988) (order denying reconsideration), aff'd, 916 F.2d 715 (7th 
Cir. 1990) (text in WESTLAW); In re Murfreesboro Livestock Market, Inc., 46 Agric. Dec. 1216 
(1987); In re Corn State Meat Co., 4S Agric. Dec. 995 (1986); In re Farmers & Ranchers Livestock 
Auction, Inc., 46 Agric. Dec. 234 (1986); In re Grady, 4S Agric. Dec. 66 (1986); In re Haring Meats 
and Delicatessen, Inc., 44 Agric. Dec. 1886 (1985); In re Saylor, 44 Agric. Dec. 2238 (1985) 
(decision on remand); In re Petty, 43 Agric. Dec. 1406 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
Dec. 19, 1984); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505 (1983); In re Farrow, 42 
Agric. Dec. 1397 (1983), aff'd in part and rev'd in part, 760 F.2d 211 (8th Cir. 1985) (merits 
affirmed; suspension reversed); In re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 81, 
101-02, aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re Stamper, 42 Agric. Dec. 20, 32 n. 4 (1983), 
affd, 722 F.2d 1483 (9th Cir. 1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 402-03 
(1982), aff'd, No. 82-1157 (D.N.J. Jan 24, 1983), aff'd mem., 725 F.2d 667 (3d Cir. 1983); In re 
King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), 
remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly discovered evidence), 
order on remand, 42 Agric. Dec. 726 (1983), affd, No. CV 81-6485 (Aug. 11, 1983) (original order 
of Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 742 F.2d 1462 (9th Cir. 1984) (unpublished); 
In re Great Western Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. CV 81-0534 (C.D. 
Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re Wilcox, 37 Agric. Dec. 
1659, 1666-67 (1978); In re Central Ark. Auction Sale, Inc., 37 Agric. Dec. 570, 586-87 (1977), 
aff'd, 570 F.2d 724 (8th Cir.) (2-1 decision), cert. denied, 436 U.S. 957 (1978); In re Arab Stock 
Yard, Inc., 37 Agric. Dec. 293, 30S, aff'd mem., 582 F.2d 39 (Sth Cir. 1978); In re Burrus, 36 Agric. 
Dec. 1668, 1686-87 (1977), aff'd per curiam, 575 F.2d 1258 (8th Cir. 1978); In re DeJong Packing 
Co., 39 Agric. Dec. 607, 637-38 (1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 
449 U.S. 1061 (1980); In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, 
Inc., 35 Agric. Dec. 1552, 1558 (1976), aff'd per curiam, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 
435 U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re Casca, 34 Agric. Dec. 
1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); In re Trenton Livestock, 

(continued...) 
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also been followed in many judicial proceedings,’ I infer that respondent’s 
testimony would have been adverse to his interests here. "It is certainly a 
maxim that all evidence is to be weighed according to the proof which it was 
in the power of one side to have produced and in the power of the other to 
have contradicted." Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted 
with approval in Wigmore, Evidence § 285 (3d ed. 1940). 

Respondent also contends that the sanction is too severe, but I agree with 
the ALJ and the administrative officials, all of whom expressed the view that 
revocation is appropriate. The importance of the Official Health Certificate 
is recognized in In re Scott, 37 Agric. Dec. 1822, 1832 (1978), aff'd, No. CV 
78-0208-D (C.D. Ill. May 23, 1979), aff'd per curiam, No. 79-1709 (7th Cir. 
Feb. 12, 1980) (unpublished), printed in 39 Agric. Dec. 104 (1980), as follows: 


The backbone of the nation’s animal disease eradication and control 
program is the official health certificate. It must provide assurance to 
both the regulatory officials and the new owner of livestock that newly 
acquired animals will not introduce disease into the livestock 
population. It provides control of brucellosis, tuberculosis, and other 
communicable diseases that can affect both animals and man. Millions 
of dollars of public funds spent to eradicate livestock disease can be 
offset very quickly by practices indulged in by respondent. 


*(...continued) 
Inc., 33 Agric. Dec. 499, 514 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975) (unpublished); 
In re Speight, 33 Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 
(1972). 


72 Wigmore, Evidence §§ 285-91 (3d ed. 1940); United States v. Di RE, 332 U.S. 581, 593 
(1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby v. Tallmadge, 160 U.S. 
379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export Corporation, 588 F.2d 1, 9-10 (2d Cir. 
1978); International Union v. NLRB, 45S F.2d 1357, 1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. 
Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 
F.2d 142, 148-49 (3d Cir. 1963); Hoffman v. CIR, 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central 
R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of 
Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 619 (7th 
Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-57 
(C.C. P.A. 1939); NLRB v. Remington Rand, Inc., 94 F.2d 862, 867-68 (2d Cir.), cert. denied, 304 
U.S. 576 (1938). 
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Dr. P. M. Eppele, Veterinarian-in-Charge of Veterinary Services, South 
Dakota, Animal and Plant Health Inspection Service, USDA, testified (Tr. 
250): 


It’s my opinion that any time someone deliberately tries to circumvent 
the regulations, especially on international health certificates, their 
accreditation should be revoked. 


I believe this, because they not only are involving what may happen 
to the shipment in question, but they also run the risk of putting their 
client as a defendant in a lawsuit. 


They are putting all of the other accredited veterinarians in the 
country in jeopardy, as there is growing pressure not to allow 
accredited veterinarians to write international health certificates. And 
they also, to some extent, are putting entire livestock exporting industry 
in jeopardy, as these countries do not like to take animals from this 
country if they can’t depend upon the health certificates. 


For the foregoing reasons, the following Order should be issued in this 
proceeding. 


Order 


Respondent’s accreditation under 9 C.F.R. §§ 160-162 is hereby revoked. 
This Order shall become effective on the 30th day after service of this Order 
upon respondent. 
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MISCELLANEOUS ORDERS 


In re: INDEPENDENT HANDLERS. 
AMA Docket No. 91 F&V 907-20. 
Order of Dismissal filed March 27, 1991. 


Marketing Order - Dismissal - APA - Notice and Comment - Mootness - Applicable Precedent 


Notice-and-comment rulemaking requirements satisfied. 5 U.S.C. § 553(b)(B) is not limited to 
“emergencies.” 


J. LaVonne Martin, for Respondent. 
James A. Moody, Washington, D.C., for Petitioners. 
Order Issued by Victor W. Palmer, Chief Administrative Law Judge 


Preliminary Statement 


The petitioners as handlers of navel oranges regulated under Marketing 
Order 907 seek a decision which: 

1. Declares that shipping quotas ("prorate") imposed during the 1990-91 
navel orange season were not in accordance with law; 


2. Awards damages and attorneys fees; and 

3. Gives expedited consideration to their petition in licu of granting 
interim relief. 

In response to the petition, respondent moved that ‘part of the petition be 
dismissed and the remainder held in abeyance. Attached to respondent’s 
motion were copies of the rulemaking documents pertaining to the challenged 
regulations. 

Upon consideration of the amended petition, respondent’s motion and 
petitioners’ opposition to the motion, I have concluded that the petition should 
be dismissed in its entirety for reasons different than those advanced by 
respondent. My reasons for dismissing the petition are hereinafter stated. 


Findings 
1. Petitioners were, at all times pertinent hereto, handlers of navel 


oranges regulated under Marketing Order 907, and as such have standing to 
institute this proceeding. 
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2. On July 10, 1990, the Navel Orange Administrative Committee 
(NOAC) approved its annual marketing policy in which shipping quotas 
("prorates") would begin with the 1990-1991 navel season. The policy 
proposed a domestic fresh allocation of 45,000 cars, a shipping schedule, a 
formula for distributing each week’s quota among the regulated districts 
(percentage allocation schedule) and an equity factor. 

3. On September 6, 1990, 55 Fed. Reg. 36653, USDA published a 
proposed rule in accordance with NOAC’s proposal for weekly shipping 
quotas. It provided for public comment. 

4. On December 5, 1990, 55 Fed. Reg. 505157, USDA published a final 
rule adopting the imposition of prorate quotas as implemented by weekly 
shipping schedules as proposed. The final rule was designated as “Navel 
Orange Regulation 720." 

5. Navel Orange Regulation 720 took note of and discussed 44 comments 
received in opposition to the use of prorates as well as comments from 
NOAC, Sunkist and Lo Bue Brothers in favor of the proposed regulation. In 
sum, USDA decided that the imposition of prorates was consistent with 
marketing order program objectives, was expected to benefit growers by 
enhancing their returns on oranges, would not be inequitable to any given 
group of handlers, and would establish and maintain orderly marketing 
conditions. 

6. Navel Orange Regulation 720, took effect immediately on December 
5, 1990, and imposed shipping limitations on navel oranges for each week 
commencing with the week ending December 13, 1990 through the week 
ending June 13, 1991. It set a seasonal handling limitation whereby only 
51,250 cars of the total estimated tree crop of 79,350 cars would be permitted 
to be shipped to fresh domestic markets during the season. 

7. Prior to the issuance of Navel Orange Regulation 720, on December 
5, 1990, weekly shipping limitations or prorates were established for the three 
weeks ending November 22, November 29, and December 6, 1990. The 
prorates for those three weeks were established by final rules issued pursuant 
to the exception to the notice-and-comment requirements of the 
Administrative Procedure Act (APA) set forth in 5 U.S.C. § 553(b)(B). 
Those final rules were published on November 19, 1990 (55 F.R. 49102), 
November 27, 1990 (55 F.R. 49245), and December 3, 1990 (55 F.R. 49872). 

8. On December 10, 14, and 24, 1990, the weekly shipping schedules 
specified in Navel Orange Regulation 720, were revised and adjusted to reflect 
updated marketing data for the weeks ending December 13, December 20, 
and December 27, respectively. The revisions were made by amendatory final 
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rules issued pursuant to the exception to the APA’s notice-and-comment 
requirements set forth in 5 U.S.C. § 553(b)(B), and i ooceee at 55 F.R. 
50671, 55 F.R. 51399 and 55 F.R. 52832. 

9. On January 9, 1991, USDA published a final il terminating Navel 
Orange Regulation 720 effective on that date, because the 1990-91 crop of 
California-Arizona navel oranges had been severely damaged by extreme cold 
temperatures that had reduced the available supply and made prorate 
restrictions economically inappropriate. 


Conclusion 
The entire petition should be dismissed with prejudice. 
Discussion 


Subsequent to the filing of the petition, USDA terminated Navel Orange 
Regulation 720. For that reason, respondent contends petitioners’ challenge 
to its lawfulness is now moot and should be dismissed. 

However, the regulation was in effect from December 7, 1990 to January 
9, 1991 and petitioners were subject during that period of time to the 
restrictions it placed on them as handlers of California-Arizona navel oranges. 
A favorable decision in this forum is a necessary predicate to any court action 
they may elect to institute for resulting damages, and to establish a legally 
sufficient defense to any court action that may be filed against them for their 
failure to have fully complied with the regulation. Therefore, this issue is not 
moot. 

But respondent’s motion to dismiss is granted for another reason. 

In previous proceedings involving the principal petitioner in this 
proceeding, Sequoia Orange Company, which is represented once again by the 
same attorneys, I have enumerated concerns about Departmental compliance 
with APA requirements when issuing regulations for California-Arizona citrus 
fruits. 

Most recently, on June 27, 1990, I decided, in AMA Docket Nos. 907-12, 
907-15, 907-16 and 910-8 (presently before the Judicial Officer on appeal) that 
the requirements of 5 U.S.C. § 553 had not been met because no meaningful 
opportunity for comment by affected persons was given in advance of the 
issuance of prorate regulations under Marketing Orders 907 and 910 for fiscal 
year 1986-87 and subsequent fiscal years. At pages 25 through 31 of the slip 
opinion, I discussed my concerns and those of Judge Price who, in the 
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Sequoia-Riverbend case, found the exception provided by 5 U.S.C. § 553(b)(B) 
to notice-and-comment rulemaking procedures to be only partially applicable. 

But notice-and-comment rulemaking requirements were followed to the 
letter by USDA before it issued Navel Orange Regulation 702. My concerns 
and those of Judge Price have, therefore, been fully met. 

The various points petitioners would raise respecting other supposed legal 
deficiencies afflicting the regulation merely repeat arguments made in earlier 
proceedings which were consistently rejected by everyone who considered 
them. To ventilate them again by holding another hearing or allowing 
protracted briefing anew, would benefit no one. 

Therefore, each allegation of the petition pertaining to the legality of Navel 
Orange Regulation 702 is dismissed with prejudice. 

The petition additionally alleges that because there was no bona fide 
emergency, the quotas established for the weeks ending November 22, 
November 29 and December 6, by final rules pursuant to 5 U.S.C. 553(b)(B), 
were also illegal. 

However, unlike the weekly interim regulations which Judge Price had 
before him for consideration, affected industry members were given an 
opportunity to file advance comment on the use of prorate during the 1990-91 
season. 

By issuing three separate final rules in advance of Navel Orange 
Regulation 702, USDA did appear to jump the gun and come to a decision 
to use prorate before it was ready to issue the final decision which discussed 
at length both favorable and unfavorable comments on the need for prorate 
during the coming season. 

However, contrary to petitioners’ arguments, 5 U.S.C. § 553(b)(B) does 
allow notice-and-comment procedures to be dispensed with in circumstances 
other than "emergencies." Probably the better practice would have been to 
have issued interim rules that provided for subsequent consideration of filed 
comments. But as a practical matter, the discussion of comments filed 
respecting the use of prorates during the 1990-91 season contained in the 
subsequent December 5, 1990 final rule, was also generally responsive to the 
major issues underlying the issuance of prorate restrictions for the weeks 
ending November 22, November 29, and December 6. 

Petitioners undoubtedly would argue that even so, there was a need for an 
opportunity for separate advance comment and discussion respecting the 
specific prorate restrictions established for those weeks. 

However, past decisions by the Judicial Officer make it clear that he would 
reject such arguments, and Judge Price’s decision cannot be said to be 
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controlling in these circumstances. Inasmuch as the facts of the present 
proceeding are distinguishable from the earlier case in which there was no 
advance opportunity for any comments whatsoever, I therefore believe that the 
prior decisions by the Judicial Officer are applicable and require these issues 
to also be dismissed with prejudice. 


Order 


Accordingly, the petition is hereby dismissed with prejudice in its entirety. 
[This Order of Dismissal became final on June 26, 1991 - Editor] 


In re: NORDPOL & CANDITA, INC. A CALIFORNIA CORP. 
AMA Docket No. 981-12. 
Order Dismissing Petition filed September 5, 1991. 


Colleen A. Carroll, for Respondent. 
Brian C. Leighton, Fresno, CA, for Petitioner. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Pursuant to the request of petitioner with the agreement of respondent, 
the petition in the above-captioned proceeding is hereby dismissed. 


In re: WILEMAN BROS. & ELLIOTT, INC., and KASH, INC., a 
CALIFORNIA CORPORATION. 

AMA Docket Nos. F&V 916-1, 917-3, 916-2, 917-2 (Wileman I). 

AND 

In re: WILEMAN BROS. & ELLIOTT, INC., and KASH, INC. 

AMA Docket Nos. F&V 916-3, 917-4 (Wileman II). 

Order Separating Proceedings and Denying Petitioners’ Motion to Recuse 
filed September 18, 1991. 


Separation of actions — Motion to Recuse denied. 


Greg Cooper, for Respondent. 
Thomas E. Campagne, Fresno, CA, for Petitioners. 
Order issued by Donald A. Campbell, Judicial Officer. 
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On April 6, 1990, the Judicial Officer issued an Order Granting 
Respondent’s Motion to Consolidate and Denying Petitioners’ Motion to 
Recuse (49 Agric. Dec. 102 (1990)). Wileman I and Wileman II were 
“consolidated in order to expedite the ultimate final decision" (49 Agric. Dec. 
at 110, slip op. at 9), with the Administrative Law Judge directed to 
expeditiously issue a Recommended Decision. In the Order consolidating the 
proceedings, it was explained that, if appropriate, res judicata would apply, as 
follows (49 Agric. Dec. at 110, slip op. at 9): 


Even though the issues in Wileman I and Wileman II may be generally 
similar, each case must be decided on the basis of its own record. If 
appropriate, the principles of res judicata will apply to Wileman II. 
(Respondent argues that res judicata applies as to some issues, but I 
have made no determination at this time as to this matter.) 


Since that Order did not ultimately expedite the proceeding, and may, in 
fact, have resulted in some slight delay (between the Judicial Officer’s Order 
of July 10, 1990 (in which the Judicial Officer said that he would issue the 
Recommended Decision), and his Order of August 21, 1990 (49 Agric. Dec. 
835 (1990) (in which the Judicial Officer stated that the Administrative Law 
Judge would issue the Recommended Decision)), no purpose would be served 
by continuing the consolidation of the proceedings. Therefore, they should be 
separated, in order to make sure that the principles of res judicata are not 


affected because of any consolidation (see Initial Decision at 83). 
Petitioners’ Motion to Recuse, filed August 8, 1991, should be denied for 
the reasons set forth in the Order cited above filed April 6, 1990. 


Order 


The WilemanI and Wileman II proceedings are hereby separated. 
Petitioners’ Motion to Recuse and/or Otherwise Disqualify the Judicial 
Officer is denied. 
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In re: NUTS NATURAL. 
91 AMA Docket No. 981-9. 
Order of Dismissal filed September 25, 1991. 


M. Bradley Flynn, for Respondent. 
Brian C. Leighton, Fresno, CA, for Petitioner. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


By letter dated September 18, 1991, received by telefax at the Office of the 
Hearing Clerk on September 24,1 991, Petitioner’s attorney moved for 
dismissal of this matter. The motion stated: 


Pursuant to a stipulated settlement and execution of a Decision and 
Order in the above matter on or about July 22, 1991, in AMAA Docket 
No. 90-2, this letter is a request by Petitioner that the Petition filed by 
Nuts Natural in AMA Docket No. 981-9 be dismissed. 


The motion is granted. This case is dismissed with prejudice. 


In re: GUS WHITE III and BETTY WHITE, d/b/a COLLINS EXOTIC 
ANIMAL ORPHANAGE, 

AWA Docket No. 425. 

Supplemental Order filed July 26, 1991. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondents’ license as an exhibitor under the 
Animal Welfare Act, as amended, contained in the Order issued in this case 
on February 8, 1990, is hereby terminated. 

This order shall be effective upon issuance. Copies shall be served upon 
the parties. 





1662 HORSE PROTECTION ACT 


In re: E. LEE COX and BECKY COX, d/b/a PIXY PALS KENNEL. 
AWA Docket No. 434. 
Order Lifting Stay filed October 22, 1991. 


Robert A. Ertman, for Complainant. 
Robert F. Bartle, Lincoln, NE, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


On March 14, 1990, the civil penalty and suspension provisions of the 
order issued in this case on January 29, 1990, 49 Agric. Dec. 115, were stayed 
pending the outcome of proceedings for judicial review. On February 13, 
1991, the United States Court of Appeals for the Eighth Circuit affirmed the 
order, Cox v. U.S.D.A., 925 F.2d 1102 (8th Cir. 1991), and on October 7, 1991, 
the Supreme Court denied the respondents’ petition for certiorari, 60 
US.LW. 3221, 3222. 

Accordingly, this order is issued lifting the stay. The civil penalty of 
$12,000 assessed against the respondents shall be paid no later than the 90th 
day after service of this order, by certified check or money order, payable to 
the Treasurer of the United States, and sent to Robert A. Ertman, Esq., 
United States Department of Agriculture, Office of the General Counsel, 
Room 2014, South Building, Washington, D.C. 20250-1400. The suspension 
of respondents’ license for 90 days and thereafter until respondents 
demonstrate to APHIS that their acticities comply with the Act and its 
regulations and standards shall become effective on the 30th day after service 
of this order on respondents. 


In re: EDDIE C. TUCK, EDMUND B. FLYNT, JR., and DONALD B. 
LONGEST. 

HPA Docket No. 91-115. 

Order Dismissing Complaint as to Mr. Edmund B. Flynt, Jr. filed July 22, 
1991. 


Donald A. Tracy, for Complainant. 
R. Craig Evans, Mechanicsville, VA, for Respondent. 
Order issued by Paul Kane, Administrative Law Judge. 


Counsel’s motion, filed July 12, 1991, to dismiss the complaint as to 
Edmund B. Fiynt, Jr., is granted for reasons stated therein. 
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In re: TERRY LUNSFORD and GEORGE LUNSFORD. 

HPA Docket No. 91-35. 

Order Dismissing Complaint Against Mrs. Georgia Lunsford Without 
Prejudice filed August 30, 1991. 


Sharlene A. Deskins, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon good cause shown, complainant’s motion to dismiss the complaint 
against respondent Mrs. Geogia Lunsford without prejudice is hereby granted. 


In re: SCOTT BENHAM, PAUL HUGHES, AND DONNA HUGHES. 
HPA Docket No. 90-50. 
Order filed on September 5, 1991. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon motion of the Complainant, stating that further proceedings in this 
matter as to Respondent Scott Benham are not necessary for the effectuation 
of the purposes of the Horse Protection Act, it is ordered that the Complaint 
is hereby dismissed as to Mr. Benham. 


In re: MR. and MRS. BENNY JOHNSON and NANCY GROOVER. 
HPA Docket No. 91-5. 
Order filed November 7, 1991. 


Frank Martin, Jr., for Complainant. 
G. Thomas Blankenship, Indianapolis, IN, for Respondents. 
Order issued by James Hunt, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, and with the 
concurrence of the attorney for respondents Mr. and Mrs. Benny Johnson, the 
complaint is dismissed as to respondent Mrs. Benny Johnson. 
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In re: MONTY MEACHAM and ELVA MEACHAM. 
HPA Docket No. 91-68. 
Order filed November 7, 1991. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, it is ordered 
that the complaint is dismissed as to respondent Elva Meacham, and the 
proceeding is recaptioned accordingly. 


In re: DONALD HOLT and PAM HOLT. 
HPA Docket No. 90-44. 
Order filed October 2, 1991. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by James Hunt, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, it is ordered 
that the complaint is dismissed as to respondent Pam Holt and the proceeding 


is recaptioned accordingly. 


In re: CINDY MEECHAM. 
HPA Docket No. 91-13. 
Order Dismissing Complaint Against Dan Wagner filed October 21, 1991. 


M. Bradley Flynn, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Uppon good cause shown, complainant’s motion to dismiss Dan Wagner 
as a respondent and to amend the caption to designate respondent Cindy 
Wagner as "Cindy Meecham" is granted. The caption is amended as shown 
above. 
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In re: ROBERT E. SIGMAN. 
HPA Docket No. 91-138. 
Order Dismissing Luanne J. Sigman as a Respondent filed October 21, 1991. 


Martha A. Leary, for Complainant. 
Respondents, Pro se. 
Order issued by Edwin S. Berstein, Administrative Law Judge. 


Upon good cause shown, complainant’s motion to dismiss LuAnne J. 
Sigman as a respondent without prejudice is granted. The caption is amended 
as shown above. 


In re: JOE COTTON, DAVID BROWN and CHARLES D. VARNADORE. 
HPA Docket No. 91-145. 
Order of Dismissal as to Respondent David Brown filed October 29, 1991. 


Martha A. Leary, for Complainant. 
R. Craig Evans, Mechanicsville, VA, for Respondents. 
Order issued by Paul Kane, Administrative Law Judge. 


Complainant counsel’s motion filed September 12, 1991, to dismiss the 


complaint herein as to respondent David Brown is granted for the reasons 
stated therein. 

Accordingly, the complaint as to respondent David Brown is dismissed 
without prejudice. 


In re: FINO MARINE CO., LTD. 
P.Q. Docket No. 91-51. 
Order Dismissing Complaint filed July 15, 1991. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


For good cause shown, complainant’s motion to dismiss is granted and the 
complaint in this case is hereby dismissed. 
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In re: JOSTA SANTOS. 
P.Q. Docket No. 91-30. 
Order Dismissing Complaint filed July 18, 1991. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


For good cause shown, and at the request of complainant, the above captioned 
proceeding is hereby dismissed. 


In re: DYNAIR SERVICES INC. 
P.Q. Docket No. 91-59. 
Dismissal With Prejudice filed October 1, 1991. 


James D. Holt, for Complainant. 
Cheralyn S. Cameron, Reston, VA, for Respondent. 
Dismissal issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s September 27, 1991, motion to dismiss this matter with 
prejudice is granted. 


In re: CHEN LEE. 
P.Q. Docket No. 91-43. 
Order Dismissing Complaint filed October 21, 1991. 


Jeffrey Eisenberg, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


For good cause shown, the complaint in the above-captioned case against 
Chen Lee, respondent, is hereby dismissed without prejudice. 
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In re: LIZA ACASIO. 
P.Q. Docket No. 92-12. 
Order of Dismissal filed November 25, 1991. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon good cause shown, complainant’s motion that the complaint be 
dismissed is granted. 


In re: LUFTHANSA GERMAN AIRLINES. 
P.Q. Docket No. 92-01. 
Order filed November 26, 1991. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon good cause shown, complainant’s motion that the complaint be 
dismissed is granted. 
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In re: BILLY ROWAN. 
A.Q. Docket No. 91-19. 
Decision and Order filed May 24, 1991. 


Linda Gafford, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of section 78.9(b)(3)(ii) of Tilte 9 of the Code of Federal 
Regulations (9 C.F.R. § 78.9(b)(3)(ii)), which was issued under section 2 of 
the Act of February 2, 1903, as amended (21 U.S.C. § 111), and sections 4 and 
5 of the Act of May 29, 1884, as amended (21 U.S.C. § 120) ("Acts"). 

This proceeding was instituted by a complaint filed on January 31, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that the 
respondent moved five test-eligible cattle interstate from Tennessee to 
Mississippi, in violation of section 78.9(b)(3)(ii) of the regulations (9 C.F.R. 


§ TBO), because the cattle were not accompanied by certificates, as 
required. 


The complaint was served upon the respondent by certified mail on 
February 27, 1991 in accordance with section 1.147 of the Rules of Practice 
(7 C.F.R. § 1.147). Respondent failed to file an answer in response to the 
complaint as required by section 1.136(a) of the Rules of Practice (7 C.F.R. 
§ 1.136(a)). In accordance with section 1.136(c) of the Rules of Practice (7 
C.F.R § 1.136(c)), such failure to file an answer to the complaint is deemed, 
for purposes of this proceeding, an admission of the allegations in the 
complaint. 

In veiw of the aforementioned facts, respondent deemed to have admitted 
the material allegations in the complaint, and, therefore, respondent has 
waived his right to a hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 
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Findings of Fact 


1. Billy Rowan, hereinafter referred to as "Respondent", is an individual 
with a mailing address of Route 1, Box 357, New Albany, Mississippi 38652. 
2. On or about August 14, 1989, Respondent moved interstate from 
Tennessee to Mississippi two test-eligible cattle with eartag numbers 
63BCS0502 in violation of section 78.9(b)(3)(ii) of the regulations (9 C.F.R. 


§ 78.9(0)3)G0), because the cattle were not accompanied by a certificate, as 
required. 


3. On or about August 21, 1989, Respondent moved interstate from 
Tennessee to Mississippi three test-eligible cattle with eartag numbers 
63BCS0544, 65AWM7562, and 63BCE2313 in violation of section 78.9(b)(3)(ii) 
of the regulations (9 C.F.R. § 78(b)(3)(ii)), because the cattle were not 
accompanied by a certificate, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
have violated the Acts and section 78.9(b)(3)(ii) of the regulations (9 C.F.R. 
§ 78.9(b)(3)(ii)). Therefore, the following order is issued. 


Order 


Respondent, Billy Rowan, is hereby assessed a civil penalty of one 
thousand dollars ($1000.00) which shall be made payable to the "Treasurer of 
the United States" by a certified check or money order, and shall be 
forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 91-19. 
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This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). , 

[This Decision and Order became final June 30, 1991.-Editor]} 


In re: LEWIS L. JOHNSON. 
A.Q. Docket No. 91-6. 
Decision and Order filed June 7, 1991. 


Failure to file an answer - Interstate movement of swine without pseudorabies serologic test or 
vaccination certificate - Interstate movement of swine without individual identifications. 


Jeff Kirmssee, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Dorothea Baker, Administrative Law Judge. 
' 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (21 U.S.C. § 111), and the Act 
of May 29, 1884, as amended (21 U.S.C. § 120), [The Acts], for violations of 
the Regulations issued under the Acts which govern the interstate movement 
of swine becuase of pseudorabies (9 C.F.R. Parts 71 and 85), hereinafter 
referred to as the Regulations. 

This proceeding was initiated by a Complaint, filed December 6,1990, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that: 

1. On or about September 25, 1989, the Respondent moved interstate, 
from Armstrong, Iowa to Truman, Minnesota, at least twenty-two (22) swine, 
in violation of 9 C.F.R. § 85.7(c)(1), because the swine were not vaccinated 
for pseudorabies and were not accompanied by a certificate, as required. 

2. On or about September 25, 1989, the Respondent moved interstate, 
from Armstrong, Iowa to Truman, Minnesota, at least twenty-two (22) swine, 
in violation of Section 85.7(c)(2), because the swine were moved without 
having tested negative to an official pseudorabies serologic test within thirty 
(30) days prior to the interstate movement, as required. 

3. On or about September 25, 1989, the Respondent moved interstate, 
from Armstrong, Iowa to Truman, Minnesota, at least twenty-two (22) swine, 
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in violation of 9 C.F.R. § 71.19(a)(1), because the swine were moved in 
interstate commerce and were not individually identified, as required. 

4. On or about September 25, 1989, the Respondent sold and moved 
interstate, from Armstrong, lowa to Truman, Minnesota, at least twenty-two 
(22) swine in violation of 9 C.F.R. § 71.19(a)(2), because the Respondent sold, 
moved, or otherwise handled, the swine in interstate commerce, and failed to 
properly identify each individual animal, as required. 

More than twenty (20) days have clapsed since Respondent was served 
with the Complaint. Respondent has not filed an ‘Answer to date. In 
accordance with Section 1.136(c) of the Rules of Practice [7 C.F.R. § 
1.136(c)], such failure to deny or otherwise respond to the allegations in the 
Complaint, is deemed, for the purposes of this proceeding, to be an admission 
of said allegations. 

This Default Decision and Order, therefore, is issued, pursuant to Sections 
1.136 and 1.139 of the Rules of Practice applicable to this proceeding (7 
C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which Respondent 
Lewis L. Johnson is deemed to have admitted, are adopted and set forth 
herein as Findings of Fact. 


Findings of Fact 


1. Lewis L. Johnson, herein referred to as Respondent, is an individual 
whose mailing address is Box 743, Armstrong, Iowa 50514. 

2. On or about September 25, 1989, the Respondent moved interstate, 
from Armstrong, Iowa to Truman, Minnesota, at least twenty-two (22) swine, 
in violation of 9 C.F.R. § 85.7(c)(1), because the swine were not vaccinated 
for pseudorabies and were not accompanied by a certificate, as required. 

3. On or about September 25, 1989, the Respondent moved interstate, 
from Armstrong, Iowa to Truman, Minnesota, at least twenty-two (22) swine, 
in violation of 9 C.F.R. § 85.7(c)(2), because the swine were moved without 
having tested negative to an official pseudorabies serologic test within thirty 
(30) days prior to the interstate movement, as required. 

4. On or about September 25, 1989, the Respondent moved interstate, 
from Armstrong, Iowa to Truman, Minnesota, at least twenty-two (22) swine, 
in violation of 9 C.F.R. § 71.19(a)(1), because the swine were moved in 
interstate commerce and were not individually identified, as required. 

5. On or about September 25, 1989, the Respondent sold and moved 
interstate, from Armstrong, Iowa to Truman, Minnesota, at least twenty-two 
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(22) swine, in violation of 9 C.F.R. § 71.19(a)(2), because the Respondent 
sold, moved, or otherwise handled, the swine in interstate commerce and 
failed to properly identify each individual animal, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
Lewis L. Johnson has violated the Acts and the Regulations promulgated 
thereunder (9 C.F.R. §§ 71.19 et seq. and 85.1 et seq.). Therefore, the 
following Order is issued. 


Order 


Respondent, Lewis L. Johnson, is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00), which shall be payable to the "TREASURER OF 
THE UNITED STATES" by certified check or money order, and shall be 
forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office 

Accounting Section 

Butler Square West - Fifth Floor 

100 North 6th Street 

Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the check or money order that payment is in reference to A.Q. 
Docket No. 91-6. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer, 
pursuant to Section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 12, 1991.-Editor]} 
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In re: JOHNNY SLOVER. 
A.Q. Docket No. 89-45. 
Decision and Order filed July 19, 1991. 


Failure to file an answer - Interstate movement of cattle without required identification. 


Jeffrey Eisenberg, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111) (Act), and the regulations promulgated thereunder 
(9 C.F.R. Parts 71 and 78), by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleges that the respondent has violated the Act 
and 9 C.F.R. § 71.18. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon the respondent by certified mail on May 2, 
1989, in accordance with 7 C.F.R. § 1.147(b)(3) of the Rules of Practice. 
Respondent was informed in the complaint and in the accompanying letter of 
service that an answer was required to be filed with the Hearing Clerk within 
twenty (20) days after service of the complaint, that failure to deny, otherwise 
respond or plead specifically to any allegation in the amended complaint 
would constitute an admission of such allegation, and that failure to file an 
answer within the prescribed tme would constitute a waiver of the right to a 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s answer was due no later than late May 1989, approximately 
twenty days after he received the complaint (7 C.F.R. § 1.136(a)). Although 
approximately two years have elapsed since the complaint was served on the 
respondent, no answer has been filed to date. 

Respondent’s failure to file an answer within the time required under § 
1.136(a) of the Rules of Practice constitutes an admission of the allegations 
in the amended complaint pursuant to § 1.136(c) of the Rules of Practice and 
a waiver of hearing pursuant to § 1.139 of the Rules. This Decision and 
Order is therefore issued pursuant to §§ 1.136 and 1.139 of the Rules. 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer within the prescribed time, 
are adopted and set forth herein as the findings of fact. 
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Findings of Fact 


1. Respondent’s address is 5011 Old Bullard Road, Tyler, Texass 75703. 

2. On or about March 6, 1986, respondent removed the official 
identification of at least one cow aged two years or older while the cow was 
being moved in interstate commerce, in violation of 9 C.F.R. § 71.18. 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Act and the Regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Johnny Slover is hereby assessed a civil penalty of five 
hundred dollars ($500.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to A.Q. Docket No. 89-45. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 U.S.C. § 1.145 of the Rules of Practice. 

[This Decision and Order became final August 24, 1991.-Editor] 
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In re: ROYCE A. SCOGGINS. 
A.Q. Docket No. 90-26. 
Decision and Order filed September 12, 1991. 


Failure to file an answer - Interstate movement of infected animals in violation of quarantine. 


Jane Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of § 2 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 111), §§ 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. § 120), 
and the regulations promulgated thereunder (9 C.F.R. § 75.1 et seq.). 

This proceeding was instituted by a complaint filed on August 7, 1990, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about October 
21, 1989, respondent moved three (3) equine infectious anemia reactors 
interstate from Texarkana, Texas, to Texarkana, Arkansas, in violation of 
section 75.4 (b) of the regulations (9 C.F.R. § 75.4 (b)). 

The complaint was served pursuant to section 1.136 (a) (7 C.F.R. 1.136 
(a)). To date, respondent has not filed an answer. According to section 1.136 
(c) of the rules of practice (7 C.F.R. § 1.136 (c)), respondent’s failure to deny 
or otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
allegations alleged in the Complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Royce A. Scoggins, hereinafter referred to as respondent, is an 
individual whose mailing address is Route 2, Box 226, Fouke, Arkansas 71837. 

2. On or about, October 21, 1989, respondent moved three (3) equine 
infectious anemia reactors interstate from Texarkana, Texas, to Texarkana, 
Arkansas, other than: for immediate slaughter; to a diagnostic or research 
facility; or to the reactors’ home farm after consultation with the State animal 
health technician in the state of destination to determine the reactors would 
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be maintained in isolation sufficient to prevent the transmission of disease and 
that the reactors would remain quarantined on the reactors’ home farm until 
natural death, slaughter, or euthanasia. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 75.4 (b) of the regulations (9 C.F.R. § 75.4 
(b)) as promulgated under 21 U.S.C. §§ 111 and 120. Such violations warrant 
imposition of a civil penalty pursuant to § 3 of the Act of February 2, 1903, 
as amended (21 U.S.C. § 122).’ 

Therefore, the following is issued: 


Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
90-26. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 8, 1991.-Editor] 


‘Although the complaint seeks $500.00, the penalty is reduced to $250.00 because no 
hearing is required. In Ricky Bobo, 49 Agric. Dec. 849, slip op. at 5 (Oct. 31, 1990). 
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In re: LARRY TYLER and JAMES ROBERTS. 
A.Q. Docket No. 91-11. 
Decision and Order as to James Roberts filed by September 20, 1991. 


Failure to file an answer - Interstate movement of cattle eligible for brucellosis test without 
certificate or permit required - Interstate movement of cattle over two years of age without 
required identification and without required owner’s statement or other documentation. 


Scott Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111), and the Act of May 29, 1884, as amended (21 
U.S.C. § 120)(the Acts), and the Regulations promulgated thereunder (9 
C.F.R. §§ 71.1 et seq. and 78.1 et seq.), by a Complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that Respondent James Roberts 
violated the Acts and the Regulations promulgated thereunder (9 C.F.R. §§ 
71.1 et seq. and 78.1 et seq.). 

The Complaint alleged that Respondent James Roberts violated Sections 
71.18 and 78.9 (c)(3)(ii) of the Regulations (9 C.F.R. §§ 71.18 and 78.9 
(c)(3)(ii)). Respondent James Roberts was served a copy of the Complaint 
on February 12, 1991 by regular mail after service by certified mail had failed. 
Respondent James Roberts has not filed an Answer to date in this proceeding. 
Pursuant to Section 1.136 (c) of the Rules of Practice (7 C.F.R. § 1.136 (c)), 
failure to deny or otherwise respond to the allegations in the Complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to Section 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.139). 


Finding of Fact 


1. James Roberts, herein referred to as Respondent, is an individual 
whose mailing address is Route 7, Box 543-K, Texarkana, Arkansas 75502. 
2. On or about October 20, 1988, Respondent James Roberts moved 
interstate from Bossier City, Louisiana to Lewisville, Arkansas, at least two (2) 
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cattle over two (2) years of age in violation of Section 71.18 of the Regulations 
(9 C.F.R. § 71.18) because the cattle were not identified, as required. 

3. On or about October 20, 1988, Respondent James Roberts moved 
interstate from Bossier City, Louisiana to Lewisville, Arkansas, at least two (2) 
cattle over two (2) years of age in violation of Section 71.18 of the Regulations 
(9 C.F.R. § 71.18) because the cattle were not accompanied by an owner’s 
statement or other document, as required. 

4. On or about October 20, 1988, Respondent James Roberts moved 
interstate from Bossier City, Louisiana, a Class B state, to Lewisville, 
Arkansas, at least two (2) test-eligible cattle in violation of Section 78.9 
(c)(3)(ii) of the Regulations (9 C.F.R. § 78.9 (c)(3)(ii)) because the cattle 
were not accompanied by a certificate, as required. 

5. On or about October 20, 1988, Respondent James Roberts moved 
interstate from Bossier City, Louisiana, a Class B state, to Lewisville, 
Arkansas, at least two (2) test-eligible cattle in violation of Section 78.9 
(c)(3)(ii) of the Regulations (9 C.F.R. § 78.9 (c)(3)(ii)) because the cattle 
were not accompanied by a permit for entry, as required. 


Conclusion 
By reason of the Findings of Fact set forth above, Respondent James 
Roberts has violated the Acts and the Regulations promulgated thereunder. 


Therefore, the following Order is issued. 


Order 


Respondent James Roberts is hereby assessed a civil penalty of two 
thousand dollars ($2,000.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order and shall be 
forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 
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within thirty (30) days from the effective date of this Order. The Respondent 
James Roberts shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 91-11. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon Respondent James Roberts, unless there is an 
appeal to the Judicial Officer pursuant to Section 1.145 of the Rules of 
Practice applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final December 6, 1991.-Editor] 
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In re: KEVIN WRIGHT. 
AWA Docket No. 90-41. 
Decision and Order filed August 30, 1991. 


Failure to file an answer - Operating without license - Maintaining substandard animal 
facilities - Disqualification from license eligibility. 


Sharlene Deskins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. §§ 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent, Kevin 
Wright, by the Hearing Clerk by certified mail and by regular mail. 
Respondent was informed in the letter of service that an answer should be 
filed pursuant to the Rules of Practice and that failure to answer any 
allegation in the complaint would constitute an admission of that allegation. 

Respondent, Kevin Wright, has failed to file an answer within the time 
prescribed in the Rules of Practice. Therefore, the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file an answer, 
are adopted and set forth herein as Findings of Fact. 

This decision and order is issued pursuant to section 1.139 of the Rules of 
Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


1. Kevin Wright, hereinafter referred to as respondent, is an individual 
doing business as Zeus & Company and his address is Post Office Box 161, 
Monroe City, Indiana 47557. 

2. The respondent, at all times material herein, was licensed and 
operating as a dealer as defined in the Act and the regulations. 
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On May 24, 1990, respondent’s license was terminated because he failed 
to renew it. 

3. On March 22, 1990, respondent was in willful violation of section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the specified standards: 

(a) Respondent’s facilities were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. There was not an 
adequate perimeter fence or other safety feature to adequately contain 
dangerous captive wild animals. Also, primary enclosures were in poor repair 
and were not adequate to contain dangerous captive wild animals (9 C.F.R. 
§ 3.125(a)) 

(b) Provisions were not made for the removal and disposal of animal 
wastes sO as to minimize vermin infestation, odors, and disease hazards. 
(9 C.F.R. § 3.125(d)) 

(c) Animal enclosures were not kept clean as required. (9 C.F.R. 
§ 3.131(a)) 

(d) The premises (buildings and grounds) were not kept clean and 
in good repair and free of accumulations of trash. (9 C.F.R § 3.131(c)) 

4. On January 16, 1990, respondent was in willful violation of section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the specified standards: 

(a) Respondent’s facilities were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. There was not an 
adequate perimeter fence or other safety feature to adequately contain 
dangerous captive wild animals. Also, primary enclosures were in poor repair 
and were not adequate to contain dangerous captive wild animals. (9 C.F.R. 
§ — 

(b) Supplies of food and bedding were not stored so as to 
adequately protect them against infestation or contamination by vermin. (9 
C.F.R. §§ 3.1(c) and 3.125(c)) 

(c) Provisions were not made for the removal and disposal of animal 
wastes sO aS to minimize vermin infestation, odors, and disease hazards. 
(9 C.F.R. § 3.125(d)) 

(d) Indoor housing facilities did not have sufficient lighting to permit 
routine inspection and cleaning. (9 C.F.R. § 3.2(c)) 

(ec) Animals were not provided with access to shelter to allow them 
to remain dry during rain or snow. (9 C.F.R. § 3.127(b)) 

(f) Animal enclosures were not kept clean as required. (9 C.F.R. § 
3.131(a)) 
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(g) | The premises (buildings and grounds) were not kept clean and 
in good repair and free of accumulations of trash. (9 C.F.R § 3.131(c)) 

5. On January 16, 1990, respondent failed to individually identify animals, 
in willful violation of section 11 of the Act (7 U.S.C. § 2141) and section 
2.50(b) of the regulations (9 C.F.R. § 2.50(b)). 

6. On December 12, 1989, respondent was in willful violation of section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the specified standards: 

(a) The facilities were not structurally sound and maintained in good 
repair so as to protect the animals from injury, to contain the animals, and to 
restrict the entrance of other animals. There was not an adequate perimeter 
fence or other safety feature to adequately contain dangerous captive wild 
animals. Also, primary enclosures were in poor repair and were not adequate 
to contain dangerous captive wild animals. (9 C.F.R. § 3.125(a)) 

(b) Supplies of food and bedding were not stored so as to 
adequately protect them against infestation or contamination by vermin. (9 
C.F.R. §§ 3.1(c), 3.50(c), 3.75(c), and 3.125(c)) 

(c) Provisions were not made for the removal and disposal of animal 
wastes sO as to minimize vermin infestation, odors, and disease hazards. 
(9 CER. § 3.125(d)) 

(d) Indoor housing facilities did not have sufficient lighting to permit 
routine inspection and cleaning. (9 C.F.R. § 3.2(c)) 

(e) Aprimate was not provided with protection from the direct rays 
of the sun. (9 C.F.R. § 3.77(a)) 

(f) A primate was not provided with access to shelter from rain and 
snow. (9 C.F.R. § 3.77(b)) 

(g) | Animal enclosures were not kept clean and sanitized as required. 
(9 C.F.R. §§ 3.81(a) and (b), and 3.131(a)) 

(h) The premises (buildings and grounds) were not kept clean and 
in good repair and free of accumulations of trash. (9 C.F.R §§ 3.7 (c), 
3.56(c), and 3.131(c)) 

7. On December 12, 1989, respondent failed to individually identify 
animals, in willful violation of section 11 of the Act (7 U.S.C. § 2141) and 
section 2.50(b) of the regulations (9 C.F.R. § 2.50(b)). 

8. On November 7, 1989, respondent was in willful violation of section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the specified standards: 

(a) The facilities were not structurally sound and maintained in good 
repair so as to protect the animals from injury, to contain the animals, and to 
restrict the entrance of other animals. There was not an adequate perimeter 
fence or other safety feature to adequately contain dangerous captive wild 
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animals. Also, primary enclosures were in poor repair and were not adequate 
to contain dangerous captive wild animals. (9 C.F.R. §§ 3.50(a), 3.75(a), and 
3.125(a)) 

(b) Supplies of food and bedding were not stored so as to 
adequately protect them against infestation or contamination by vermin. (9 
C.F.R. §§ 3.1(c), 3.50(c), 3.75(c), and 3.125(c)) 

(c) Provisions were not made for the removal and disposal of animal 
wastes sO as to minimize vermin infestation, odors, and disease hazards. 
(9 C.F.R. §§ 3.50(d) and 3.125(d)) 

(d) Indoor housing facilities did not have sufficient lighting to permit 
routine inspection and cleaning. (9 C.F.R. § 3.2(c)) 

(e) Animals were not provided with protection from the direct rays 
of the sun. (9 C.F.R. §§ 3.3(a), 3.77(a), and 3.127(a)) 

(f) Animals were not provided with access to shelter from rain and 
snow. (9 C.F.R. §§ 3.3(b), 3.77(b), and 3.127(b)) 

(g) | Animal enclosures were not kept clean and sanitized as required. 
(9 C.F.R. §§ 3.81(a) and (b), and 3.131(a) and (b)) 

(h) Aneffective program for the control of pests was not established 
and maintained. (9 C.F.R. §§ 3.7(d), 3.56(d), 3.81(d), and 3.131(d)) 

(i) The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash. (9 C.F.R §§ 3.7 (c), 3.56(c), 
3.81(c), and 3.131(c)) 

9. On November 7, 1989, APHIS inspected respondent’s premises and 
records and found that the respondent had failed to individually identify 
animals, in willful violation of section 11 of the Act (7 U.S.C. § 2141) and 
section 2.50(b) of the regulations (9 C.F.R. § 2.50(b)). 

10. On September 13, 1989, respondent was in willful violation of section 
2.100(a) of the regulations (9 C.F.R. § 2.100(a)) and the specified standards: 

(a) The facilities were not structurally sound and maintained in good 
repair so as to protect the animals from injury, to contain the animals, and to 
restrict the entrance of other animals. There was not an adequate perimeter 
fence or other safety feature to adequately contain dangerous captive wild 
animals. Also, primary enclosures were in poor repair and were not adequate 
to contain dangerous captive wild animals. (9 C.F.R. §§ 3.75(a) and 3.125(a)) 

(b) Supplies of food and bedding were not stored so as to 
adequately protect them against infestation or contamination by vermin. (9 
C.F.R. §§ 3.1(c), 3.75(c), and 3.125(c)) 
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(c) Provisions were not made for the removal and disposal of animal 
wastes so as to minimize vermin infestation, odors, and disease hazards. 
(9 C.F.R. §§ 3.50(d), 3.75(d), and 3.125(d)) 

(d) Indoor housing facilities did not have sufficient lighting to permit 
routine inspection and cleaning. (9 C.F.R. §§ 3.2(c), 3.51(c), 3.76(c), and 
3.126(c)) 

(e) Animals were not provided with protection from the direct rays 
of the sun. (9 C.F.R. §§ 3.77(a) and 3.127(a)) 

(f) Animals were not provided with access to shelter from rain and 
snow. (9 C.F.R. §§ 3.77(b) and 3.127(b)) 

(g) Animal enclosures were not kept clean and sanitized as required. 
(9 C.F.R. §§ 3.7(a) and (b), 3.56(a) and (b), 3.81(a) and (b), and 3.131(a) and 
(b)) 

(h) Aneffective program for the control of pests was not established 
and maintained. (9 C.F.R. §§ 3.7(d), 3.81(d), and 3.131(d)) 

(i) The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash. (9 C.F.R §§ 3.7 (c), 3.56(c), 
3.81(c), and 3.131(c)) 

11. On September 13, 1989, respondent failed to individually identify 
animals, in willful violation of section 11 of the Act (7 U.S.C. § 2141) and 
section 2.50(b) of the regulations (9 C.F.R. § 2.50(b)). 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 11 of the Act, (7 U.S.C. § 2141) and section 
2.100(a) of the regulations issued pursuant to the Act. 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent, Kevin Wright, is assessed a civil penalty of $20,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent, Kevin Wright, his agents and employees, successors and 
assigns, directly or through any corporate or other device, shall cease and 
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desist from engaging in any activity for which a license is required under the 
Act and regulations without being licensed as required. 

3. Respondent is disqualified from becoming licensed under the Act and 
regulations for a period of one year. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final October 14, 1991.-Editor] 


In re: JASON BROWN. 
AWA Docket No. 91-12. 
Decision and Order filed September 16, 1991. 


Failure to file an answer - Purchase for resale and sale of primates without required license. 


Colleen Carroll, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §§ 2131 et seq.)(the "Act"), by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that respondent Jason Brown willfully 
violated the Act and the regulations issued pursuant to the Act. 

The Hearing Clerk served on said respondent, by certified mail, copies of 
the complaint and the Rules of Practice governing proceedings under the Act. 
7C.F.R. §§ 1.130-1.151. Respondent was informed in the accompanying letter 
of service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer any allegation in the complaint would constitute an 
admission of that allegation. Said respondent has failed to file an answer 
within the time prescribed in the Rules of Practice. 
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The material facts alleged in the complaint, which are admitted by 
respondent Jason Brown’s failure to file an answer, are adopted and set forth 
herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice. 7 C.F.R. § 1.139. 


Findings of Fact 


(a) Respondent Jason Brown is an individual whose address 
is 424 B Fort Washington Avenue, Fort Washington, Pennsylvania 
19034. 

(b) At all times material herein, said respondent was 
operating as a dealer as defined in the Act and the regulations 
issued pursuant thereto. ; 

(c) At all times material herein, said respondent was operating as a 
dealer as defined in the Act and the regulations, without having obtained a 
license, in willful violation of section 4 of the Act (7 U.S.C. § 2134) and 
section 2.1 of the regulations (9 C.F.R. § 2.1). 

1. On or about February 9, 1990, respondent purchased, in commerce, 
seven primates from a licensed dealer for resale for use as pets. The 
purchase of each animal constitutes a separate violation. 

2. In or about February 1990, respondent sold the above seven 
primates to individuals for use as pets. The sale of each animal constitutes a 
separate violation. 

3. On or about February 16, 1990, respondent purchased, in 
commerce, two primates from a licensed dealer, for resale for use as pets. 
The purchase of each animal constitutes a separate violation. 

4. On or about February 16 and 19, 1990, respondent sold the above 
two primates to individuals for use as pets. The sale of each animal 
constitutes a separate violation. 


Conclusions 


1. The Secretary of Agriculture has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 4 of the Act (7 U.S.C. § 2134), and section 2.1 
of the regulations (9 C.F.R. § 2.1). 

3. The following Order is authorized by the Act and is warranted under 
the circumstances. 
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Order 


1. Respondent Jason Brown is assessed a civil penalty of $4,450, which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Jason Brown, his agents and employees, successors and 
assigns, directly or through any corporate or other device, shall cease and 
desist from violating the Act and the regulations and standards issued 
thereunder, and in particular, shall cease and desist from engaging in any 
activity for which a license is required under the Act and regulations without 
being licensed as required. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice. 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final December 6, 1991.-Editor] 
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In re: KENNY BURK, DICK FISCHER, and JULIAN WEISS. 
HPA Docket No. 91-52. 
Decision and Order as to Kenny Burk filed June 27, 1991. 


Failure to file an answer - Showing sore horse - Civil penalty - Disqualification from showing. 


Frank Martin, Jr., for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. §§ 1821 et seqg.), by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Kenny 
Burk by the Hearing Clerk by certified mail on March 5, 1991, at this address 
herein. Respondent was informed in the letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
any allegation in the complaint would constitute an admission of that 
allegation. 

Respondent Kenny Burk has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent Kenny Burk is an individual whose mailing address is 
Post Office Box 126, Petersburg, Tennessee 37144. 

(2) The respondent Kenny Burk, at all times material herein, was the 
trainer of the horse known as "Mack’s Hand Me Down" which was entered as 
Entry No. 259, Class No. 26, on September 29, 1989, at the Ohio Celebration 
at Columbus, Ohio. 

(3) The respondent Kenny Burk, at all times material herein, was the 
trainer of the horse known as “"Mack’s Hand Me Down" which was entered as 
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Entry No. 259, Class No. 40, on September 30, 1989, at the Ohio Celebration 
at Columbus, Ohio. 

(4) The respondent Kenny Burk, at all times material herein, was the 
trainer of the horse known as "Pride’s Miss Elly" which was entered as Entry 
No. 228, Class No. 44, on September 30, 1989, at the Ohio Celebration at 
Columbus, Ohio. 

(5) On September 29, 1989, respondent Kenny Burk in violation of 
section 5(2)(B) of the Act (15 U.S.C. § 1824 (2)(B)), entered for the purpose 
of showing or exhibiting the horse known as "Mack’s Hand Me Down" as 
Entry No. 259, in Class No. 26, at the Ohio Celebration at Columbus, Ohio, 
while the horse was sore. 

(6) On September 30, 1989, respondent Kenny Burk in violation of 
section 5(2)(B) of the Act (15 U.S.C. § 1824 (2)(B)), entered for the purpose 
of showing or exhibiting the horse known as "Mack’s Hand Me Down" as 
Entry No. 259, in Class No. 40, at the Ohio Celebration at Columbus, Ohio, 
while the horse was sore. 

(7) On September 30, 1989, respondent Kenny Burk in violation of 
section 5(2)(B) of the Act (15 U.S.C. § 1824 (2)(B)), entered for the purpose 
of showing or exhibiting the horse known as “Pride’s Miss Elly" as Entry No. 
228, in Class No. 44, at the Ohio Celebration at Columbus, Ohio, while the 
horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 15 U.S.C. § 1824 (2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Kenny Burk is assessed a civil penalty of $6,000 which shall 
be paid by a certified check or money order made payable to the Treasurer 
of the United States. 

2. Respondent Kenny Burk is disqualified for three years from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 
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The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final vithent 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final August 9, 1991.-Editor] 


In re: JAMES L. CONKLE, DIANA MCMURTREY, CHARLES B. 
WILSON, and LAURIE WILSON. 

HPA Docket No. 91-60. 

Decision and Order as to James L. Conkle filed June 25, 1991. 


Failure to file an answer - Showing sore horse - Civil Penalty - Disqualification from showing. 


Sharlene A. Deskins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. §§ 1821 et seq.), by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent James 
L. Conkle by the Hearing Clerk by regular mail on February 27, 1991, at this 
address herein. Respondent was informed in the letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer any allegation in the complaint would constitute an admission of that 
allegation. 

Respondent James L. Conkle has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 
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Findings of Fact 


(1) Respondent James L. Conkle is an individual whose mailing address 
is 12810 Conkle Drive, Tampa, Florida. 

(2) The respondent James L. Conkle, at all times material herein, was 
the trainer of the horse known as "Senator Miss Copy" which was entered as 
Entry No. 542, Class No. 72, on November 11, 1989, at the 1989 Florida 
Walking Horse State Championship in Tampa, Florida. 

(3) The respondent James L. Conkle, at all times material herein, was 
the trainer of the horse known as "Rockets Equalizer" which was entered as 
Entry No. 542, Class No. 6, on November 9, 1989, at the 1989 Florida Walking 
Horse State Championship in Tampa, Florida. 

(4) On November 11, 1989, respondent James L. Conkle in violation of 
section 5(2) (B) of the Act (15 U.S.C. § 1824 (2) (B)), entered for the 
purpose of showing or exhibiting the horse known as "Senator Miss Copy" as 
Entry No. 542, Class No. 72, on November 11, 1989, at the 1989 Florida 
Walking Horse State Championship in Tampa, Florida, while the horse was 
sore. 

(5) On November 9, 1989, respondent James L. Conkle in violation of 
section 5(2) (B) of the Act (15 U.S.C. § 1824 (2) (B)), entered for the 
purpose of showing or exhibiting the horse known as "Rockets Equalizer" as 
Entry No. 542, Class No. 6, On November 9, 1989, at the 1989 Florida 
Walking Horse State Championship in Tampa, Florida, while the horse was 
sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2) (B) of the Act 15 U.S,C. § 1824 (2) (B). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent James L. Conkle is assessed a civil penalty of $4,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 
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2. Respondent James L. Conkle is disqualified for two years from 
showing, exhibiting, or entering any horse, directly or indirectly through any 
agent, employee, or otherwise, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final September 10, 1991.-Editor] 


In re: STEVE BRINKLEY and JOHN PEELS. 
HPA Docket No. 91-72. 
Decision and Order as to John Peels filed August 9, 1991. 


Failure to file an answer - Showing sore horse - Civil Penalty - Disqualification from showing. 


Sharlene A. Deskins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. §§ 1821 et seq.), by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R §§ 1.130-1.151, were served upon respondent John 
Peels by the Hearing Clerk by certified mail on March 13, 1991, at this 
address herein. Respondent was informed in the letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer any allegation in the complaint would constitute an admission of that 
allegation. 

Respondent John Peels failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
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forth herein as Findings of Fact. This decision and order, therefore, is issued 
pursuant to section 1.139 of the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent John Peels is an individual whose mailing address is 
P.O. Box 1264, Shelbyville, Tennessee 37160. 

(2) The respondent John Peels at all times material herien, was the 
owner of the horse known as "Direct Fashion" which was entered as Entry No. 
1448, Class No. 33B, on August 26, 1989, at the Tennessee Walking Horse 
National Celebration at Shelbyville, Tennessee. 

(3) The respondent John Peels at all times material herein, was the 
trainer of the horse known as "Pride’s Favorite Joy" and entered this horse as 
Entry No. 644, Class No. 22, on August 25, 1987, at the International Grand 
Championship Horse Show at Murfreesboro, Tennessee. 

(4) On August 26, 1989, respondent John Peels, in violation of section 
5(2)(D) of the Act (15 U.S.C. § 1824(2)(D)), allowed the entry for the 
purpose of showing or exhibiting of “Direct Fashion" as Entry No. 1448, in 
Class No. 33B, at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee, while the horse was sore. 

(5) On August 5, 1987, respondent John Peels, in violation of section 
5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose of 
showing or exhibiting the horse known as "Pride’s Favorite Joy" as Entry No. 
644, in Class No. 22, at the International Grand Championship Horse Show 
at Murfreesboro, Tennessee, while the horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B). 

3. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(D) of the Act, 15 U.S.C. § 1824(2)(D). 

4. The following Order is authorized by the Act and warranted under the 
circumstances. 
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Order 


1. Respondent John Peels is assessed a civil penalty of $4,000 which shall 
be paid by a certified check or money order made payable to the Treasurer 
of the United States. 

2. Respondent John Peels is disqualified for two years from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final September 27, 1991.-Editor] 
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HONEY RESEARCH, PROMOTION, AND CONSUMER 
INFORMATION ACT 


In re: WILLIE BAKER and BULL RUN MOUNTAIN HONEY CO. 
HRPCIA Docket No. 90-1. 
Decision and Order filed July 19, 1991. 


J. Lavonne Martin, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding instituted under the Honey Research, 
Promotion, and Consumer Information Act, as amended 7 U.S.C. §§ 4601- 
4612 ("Act"), by a complaint filed by the Administrator, Agricultural 
Marketing Service, United States Department of Agriculture, alleging that the 
respondent willfully violated the Act, the Honey Research, Promotion, and 
Consumer Information Order 7 C.F.R. §§ 1240.1- 1240.67 ("Order"), and the 
Rules and Regulations issued pursuant to the Act, 7 C.F.R. §§ 1240.100- 
1240.125. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were personally served upon 
respondent Willie Baker and Bull Run Mountain Honey Co. on December 20, 
1990. Respondents were also served with a letter of service that informed 
them an answer should be filed pursuant to the Rules of Practice and that 
failure to answer any allegation in the complaint would constitute an 
admission of that allegation. 

Respondents Willie Baker and Bull Run Mountain Honey Co. failed to file 
answers within the time prescribed in the Rules of Practice, and the material 
facts alleged in the complaint, which are admitted by respondents’ failure to 
file answers, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 
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Findings of Fact 


I 

A. Respondent, Bull Run Mountain Honey Company, whose mailing 
address is 8603 Phoenix Drive, Manassas, Virginia 22110 is a Virginia 
corporation owned and controlled by respondent, Willie Baker, whose mailing 
address is the same. The officers of Bull Run Mountain Honey Company are 
Willie N. Baker (President and Treasurer) and Cynthia G. Baker (Secretary). 
The Registered Agent is James P. Davenport whose address is 9253 Lee 
Avenue, Manassas, Virginia 22110. 

B. The respondents, at all material times herein, were engaged in business 
as "handlers" of honey and were subject to the Act, Order, and Regulations. 

C. The respondents are designated handlers as defined in the Act, 7 
U.S.C. § 4602, the Order, 7 C.F.R. § 1240.8 and the Regulations, 7 C.F.R. § 
1240.100. As such, respondents were and are required to submit reports and 
pay assessments to the National Honey Board oh the volume of honey 
handled. 7 U.S.C. § 4608, 7 C.F.R. §§ 1240.41, 1240.50, 7 C.F.R. §§ 
1240.116, 1240.119. 


Il 
Since February 2, 1987, respondents have violated the Act, Order and 
Regulations by failing to: 
(1) Submit handler reports as required by 7 U.S.C. § 4608, 7 C.F.R. 
§§ 1240.50, 1240.119; and 
(2) Pay assessments as required by 7 U.S.C. § 4608, 7 C.F.R. 
§§ 1240.41, 1240.116. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 9 of the Act, (7 U.S.C. § 4608) and sections 
1240.50, 1240.119, 1240.41 and 1240.116 of the regulations (7 C.F.R. §§ 
1240.50, 1240.119, 1240.41, 1240.116). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 
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Order 


1. Respondents Willie Baker and Bull Run Mountain Honey Co., their 
agents and employees, directly or through any corporate or other device, shall 
comply with each and every provision of the Honey Research, Promotion, and 
Consumer Information Act and the Order and Regulations issued thereunder, 
shall cease and desist from any violation thereof; and, specifically, shall file 
handler reports as required by 7 C.F.R. §§ 1240.50, 1240.119, pay all assess- 
ments due under 7 C.F.R. §§ 1240.41, 1240.116 and shall file all future reports 
and pay all future assessments as required by those sections. 

2. The respondent is assessed a civil penalty of five thousand dollars 
($5,000) which shall be paid by certified check or money order made payable 
to the Treasurer of the United States. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final August 22, 1991.-Editor] 
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In re: JULIANA LO. 
P.Q. Docket No. 91-18. 
Decision and Order filed May 20, 1991. 


Admission of material allegation - Interstate movement of regulated fruit from Hawaii without 
certificate. 


Linda Gafford, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) 
(Acts), and the regulations promulgated thereunder (7 C.F.R. §§ 318.13 et 
seq.). 

This proceeding was instituted by a complaint filed on January 10, 1991, 
by the Administrator of the Animal and Plant Health Protection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about June 5, 1990, respondent moved by means of the United States Postal 
Service, raw or unprocessed mango and litchi fruits from Hawaii to the 
Continental United States, in violation of 7 C.F.R. §§ 318.13(b), 318.13-2, 
because a certificate was not attached to the container of fruit in accordance 
with 7 C.F.R. §§ 318.13-3, 318.13-4. 

On February 11, 1991 respondent filed an answer to the complaint, 
admitting the allegations contained therein. Specifically, the respondent 
stated, "In my previous correspondence I apologized for the unfortunate error 
made last June for shipping a package of fruits to the Mainland U.S., in 
violation of Plant Quarantine Act. I state that the complain against me is 
true." Pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139), 
the admission by the answer of all the material allegations of fact contained 
in the complaint shall constitute a waiver of hearing. This Default Decision, 
therefore, is issued pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
has admitted, are adopted and set forth herein as the findings of fact. 
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Findings of Fact 


1. Juliana Lo, herein referred to as respondent, is an individual with an 
address of 300 Kahelu Ave., #10, Mililani, Hawaii 96782. 

2. On or about June 5, 1990, respondent moved by means of the United 
States Postal Service, raw or unprocessed mango and litchi fruits from Hawaii 
to the Continental United. States, in violation of 7 C.F.R. §§ 318.13(b) and 
318.13-2, because a certificate was not attached to the container of fruit in 
accordance with 7 C.F.R. §§ 318.13-3 and 318.13-4. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Acts and sections 318.13(b) and 318.13-2 of the regulations 
(7 C.F.R. §§ 318.13(b) and 318.13-2). Therefore, the following order is issued. 


Order 


Respondent, Juliana Lo, is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00) which shall be made payable to the "Treasurer 
of the United States" by a certified check or money order, and shall be 
forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 91-18. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Default 
Decision and Order upon respondeat, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding ( 7 C.F.R. § 1.145). 
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[This Decision and Order became final July 2, 1991.-Editor] 


In re: LUCRESIA JORNACION. 
P.Q. Docket No. 91-28. 
Decision and Order filed May 20, 1991. 


Failure to file an answer - Interstate movement of regulated fruits from Hawaii without 
certificate. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
U.S.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
U.S.C. § 163), for a violation of the regulations issued under the Act that 
governs preventing the dissemination of dangerous plant pests and insect 
infestations into or through the Unites States, (7 C.F.R. §§ 318.13 et seq.), 
hereinafter referred to as the regulations. 


This proceeding was instituted by a complaint filed on February 26, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated 7 C.F.R. §§ 318.13(b), 318.13-2 of the regulations (7 
C.F.R. §§ 318.13(b), 318.13-2), in that raw or unprocessed mangoes, limes, 
sesbania flowers, squash, and eggplant were offer to a common carrier for 
shipment from Hawaii to the Continental United States without the requisite 
certificate being attached to the container, as required. 

More than twenty days have elapsed since Respondent was served with the 
complaint. Respondent has failed to file an answer. In accordance with 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to 
deny or otherwise respond to the allegations in the complaint, is deemed, for 
purposes of this proceeding, an admission of said allegations. 


This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 
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Findings of Fact 


1. Lucresia Jornacion, hereinafter referred to as respondent, is an 
individual with a mailing address of 84-255 Makaha Valley Road, Waianae, 
Hawaii 96792. 


2. On or about September 12, 1990, respondent offered limes, sesbania 
flowers, squash, and eggplant to a common carrier for shipment from Hawaii 
to the Continental United States without the requisite certificate being 
attached to the container, as required. 


Conclusion 
By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 318, Subpart 318.13 of the regulations 
promulgated thereunder (7 C.F.R. Part 318, Subpart 318.13). Therefore, the 
following order is issued. 


Order 


Respondent, Lucresia Jornacion, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00). The civil penalty shall be payable 


to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 91-28. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
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pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 
[This Decision and Order became final July 4, 1991.-Editor] 


In re: VICKY T. DOMINGO. 
P.Q. Docket No. 91-35. 
Decision and Order filed May 24, 1991. 


Admission of material allegation - Interstate movement of regulated fruit from Hawaii without 
certificate. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act of May 
23, 1957, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of 
August 20, 1912, as amended (7 U.S.C. §§ 151-154, 156-165, 167) (hereinafter 
the Acts), and the Regulations promulgated thereunder (7 C.F.R. §§ 318.13 
et seq.), by a Complaint issued on March 11, 1991, by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that Vicky T. Domingo, hereinafter referred to as the 
Respondent, violated the Acts and the Regulations promulgated thereunder 
(7 C.F.R. §§ 318.13 et seq.). 

The Complaint alleged that the Respondent violated Sections 318.13 (b) 
and 318.13-2 of the Regulations (7 C.F.R. §§ 318.13 (b), 318.13-2). The 
Respondent was served a copy of the Complaint by certified mail on March 
25, 1991, in accordance with Section 1.147 of the Rules of Practice (7 C.F.R. 


§ 1.147). The Respondent filed an Answer on March 29, 1991, which 
responded to and admitted the allegations contained in the Complaint. 


Pursuant to Sections 1.136 (c), 1.139 of the Rules of Practice (7 C.F.R. §§ 
1.136 (c), 1.139), the admission of the allegations contained in the Complaint 
constitutes, for purposes of the proceeding, an admission of said allegations 
and a waiver of the right to a Hearing. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to Section 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.139). . 
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Findings of Fact 


1. Vicky T. Domingo, Respondent herein, is an individual with a mailing 
address of Lot 135 Kaukamana Road Waianae, Hawaii 96792. 

2. On or about August 22, 1990, the Respondent offered for shipment to 
a common carrier, namely, the United States Postal Service, raw or 
unprocessed fruits or vegetables, namely, luffa, bittermelon, okra, mango, 
longbean and tomato, from Hawaii into the continental United States in 
violation of Sections 318.13 (b) and 318.13-2 of the Regulations (7 C.F.R. §§ 
318.13 (b), 318.13-2) because a certificate was not attached to the container 
of fruit in accordance with Sections 318.13-3 and 318.13-4 of the Regulations 
(7 C.F.R. §§ 318.13-3, 318.13-4). 


Conclusion 
By reason of the Findings of Fact set forth above, the Respondent has 
violated the Acts and the Regulations promulgated thereunder. Therefore, 


the following Order is issued. 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 


five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 91-35. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
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Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final July 11, 1991.-Editor] 


In re: LACSA AIRLINES. 
P.Q. Docket No. 91-7. 
Decision and Order filed May 17, 1991. 


Failure to file an answer - Improper disposal of regulated garbage. 


Jaru Ruley, for Complainant. 
Respondent, Pro se. 
Decision and Order Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act of August 20, 
1912, as amended ( 7 U.S.C. §§ 151-164a and 167), and the Act of February 
2, 1903, as amended (Act) (21 U.S.C. §§ 111 et seq.) (Acts) and regulations 
promulgated thereunder (7 C.F.R. § 330.400 and 9 C.F.R. § 94.5) by a 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The complaint 
alleged that the respondent had violated the Acts and 7 C.F.R. § 330.400 and 
9 CFR. § 94.5. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were served upon the respondent by registered mail on 
December 6, 1990, in conformity with section 1.147(b)(3) of the Rules of 
Practice (7 C.F.R. § 1.147(b)(3)). 

Respondent was informed in the complaint and in the letter of service 
accompanying the complaint that an answer should be filed with the Hearing 
Clerk within twenty (20) days after service of the complaint, that failure to 
deny, otherwise respond or plead specifically to any allegation in the complaint 
would constitute an admission of such allegation, and that failure to file an 
answer within the prescribed time would constitute an admission of the 
allegations in the complaint and a waiver of hearing. The letter of service also 
advised respondent that failure to request an oral hearing within the time for 
an answer would constitute a waiver of an oral hearing. 

As pointed out above, the complaint in this matter was served, by 
registered mail, upon the respondent on December 6, 1990. According to the 
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Rules of Practice, the respondent’s answer was due in the Office of the 
Hearing Clerk on December 26, 1990, 20 days later. (7 C.F.R. § 1.136(a)). 
However, to date, the respondent has not filed an answer. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. 1.136(c)) and a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision and 
Order, therefore, is issued pursuant to sections 1.136 and 1.139 of the Rules 
of Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer within the prescribed time, 
are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. LACSA Airlines, herein referred to as the respondent, is a business 
having a mailing address of P.O. Box 523430, Miami, Florida 33152. 

2. On or about August 17, 1989, respondent unloaded, at Miami 
International Airport, Miami, Florida, regulated garbage from a LACSA 
Airlines aircraft, which had arrived from the country of Costa Rica, in 
violation of sections 330.400 and 94.5 of the regulations (7 C.F.R. § 330.400 
and 9 C.F.R. § 94.5), in that the garbage was removed from the aircraft to a 
domestic garbage dumpster rather than to an approved facility for 
incineration, sterilization, or grinding into an approved sewage system, as 
required. 


Conclusion 


Respondent has failed to respond within the required time period to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent LACSA Airlines is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
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shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 91-7. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 12, 1991.-Editor] 


In re: PAN AM AIR CARGO. 
P.Q. Docket No. 91-54. 
Decision and Order filed August 30, 1991. 


Admission of material allegations - Exemption from automatic stay of Bankruptcy Code - 
Importation of fruit with actionable pest in violation of remedial measure ordered. 


Scott Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150gg)(Act), by a Complaint filed on July 3, 
1991, by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, alleging that Pan Am Air Cargo, 
hereinafter referred to as the Respondent, violated Section 330.106 of the 
regulations (7 C.F.R. § 330.106) promulgated under the Act. The Complaint 
alleges that the Respondent handled a consignment of breadfruit from Haiti 
in a manner other than that ordered by Complainant, in violation of Section 
330.106 of the regulations (7 C.F.R. § 330.106) promulgated under the Act. 
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The Respondent was served a copy of the Complaint by certified mail, in 
accordance with Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 

The Respondent filed an Answer on July 23, 1991, which responded to and 
admitted the allegations contained in the Complaint. Pursuant to Sections 
1.136 (c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136 (c), 1.139), the 
admission of the allegations contained in the Complaint constitutes, for 
purposes of the proceeding, an admission of said allegations and a waiver of 
the opportunity for a Hearing. 

Moreover, Respondent’s petition under Chapter 11 of the United States 
Bankruptcy Code (11 U.S.C. § 362) does not operate as an automatic stay of 
this proceeding. There is an exception to the automatic stay provisions of 11 
U.S.C. § 362 that applies to this situation. Under section 362 (b)(4), actions 
and proceedings, such as is the case here, by a government unit to enforce its 
police or regulatory powers are exempt from the automatic stay provisions. 
11 U.S.C. § 362 (b)(4).' See Equal Employment Opportunity Commission v. 
Rath Packing Co., 787 F.2d 318, 324 (8th Cir. 1986), cert. denied, 479 U.S. 910; 
Penn Terra Ltd. v. Department of Environmental Resources, 733 F.2d 267 (3rd 
Cir. 1984). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to Section 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Pan Am Air Cargo, Respondent herein, is a corporation doing business 
in the state of Florida, with an address of P.O. Box 592055 AMF, Miami 
International Airport, Miami, Florida 33159. 

2. On or about August 2, 1990, the Respondent handled a consignment 
of breadfruit from Haiti in a manner other than that ordered by Complainant, 
due to an actionable pest found in the commodity, because such consignment 


‘(b) The filing of a petition under section 301, 302, or 303 of this title does not operate 

as a Stay ---- 
(4) under subsection (a)(1) of this section, of the commencement or continuation of an 
action or proceeding by a governmental unit to enforce such governmental unit’s police or 


regulatory powers. 


11 U.S.C. § 362 (b)(4). 
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was placed in Respondent’s sanitation container and hauled to a landfill, 
rather than destroyed or exported, as ordered. 
Conclusion 
By reason of the Findings of Fact set forth above, the Respondent has 
violated Section 330.106 of the regulations (7 C.F.R. § 330.106) promulgated 


under the Act. Therefore, the following Order is issued. 


Order 


The Respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00).* This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 91-54. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final October 12, 1991.-Editor] 


>This civil penalty is one-half that requested in the Complaint in light of Jn re Shulamis 
Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: A.W. ISAHAK, d/b/a TROPICAL FOOD PRODUCTS; OMAR 
DUARTE, d/b/a CUBA TROPICAL, INC. 

P.Q. Docket No. 91-44. 

Decision and Order as to Omar Duarte, d/b/a Cuba Tropical, Inc. filed 
September 23, 1991. 


Admission of material allegations - Importation of sugarcane without permit - Importation of 
fruit without permit. 


James Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
167) (Acts) and the regulations promulgated thereunder (7 C.F.R. §§ 319.15, 
319.56). 

This proceeding was instituted by a complaint filed on May 24, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 7, 
1990, at Isla Verde, Puerto Rico, respondent Duarte: 1) imported sugarcane 
into the United States in violation of 7 C.F.R. § 319.15, and 2) imported 
mangoes into the United States in violation of 7 C.F.R. § 319.56. 

Respondent Duarte’s answer states that mangoes and sugarcane from 
Trinidad were part of its shipment to Puerto Rico, but said that it did not 
order such produce and was unaware that the produce was part of its 
shipment. Whether respondent was aware or not, its answer constitutes an 
admission of the material allegations in the complaint that it imported 
prohibited produce into the United States. It therefore violated 7 C.F.R. §§ 
319.15, 319.56. Accordingly, complainant’s motion for a default judgment is 
granted. 

Accordingly, the material allegations alleged in the complaint, otherwise 
not denied, are hereby adopted and set forth herein as the Findings of Fact, 
and this Decision is issued pursuant to section 1.139 of the rules of practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Omar Duarte, respondent, is an individual who does business as Cuba 
Tropical, Inc., and whose mailing address is 12 Bronx Terminal Market, 
Bronx, New York 10451. 

2. On or about July 7, 1990, respondent Duarte imported sugarcane into 
the United States at Isla Verde, Puerto Rico. 

3. On or about July 7, 1990, respondent Duarte imported mangoes into 
the United States at Isla Verde, Puerto Rico. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, respondent 
Duarte has violated 7 C.F.R. §§ 319.15, 319.56. 
Therefore, the following Order is issued. 


Order 


Respondent Duarte is hereby assessed a civil penalty of seven hundred fifty 
dollars ($750.)'. This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing, and shall be final and effective thirty-five (35) days after service of 
this Decision and Order upon respondent Isahak, unless there is an appeal to 


"The complainant in this matter requested that respondent Duarte be assessed a civil 
penalty of one thousand, five hundred dollars ($1,500). In accordance with In re Kaplinsky, 47 
Agric. Dec. 613 (1988), the civil penalty requested is reduced by one half. 
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the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final October 29, 1991.-Editor] 


In re: ALAN STOPEK, D/B/A PLEASANT VALLEY NURSERY. 
P.Q. Docket No. 91-45. 
Decision and Order filed September 20, 1991. 


Admission of material allegations - Interstate movement of plants with roots with soil attached, 
from quarantined state to point outside regulated area, without certificate. 


James Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 C.F.R.§§ 301.81 et seq.). 

This proceeding was instituted by a compaint filed on May 29, 1991, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about 
November 24, 1989, respondent moved plants, which had soil attached to the 
roots of the plants, from the quarantined state of Florida, a generally infested 
area, to Maryland, a point outside of the regulated area, without a certificate, 
in violation of 7 C.F.R. § 301.81. 

Respondent failed to answer the allegations of the complaint. Pursuant to 
section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), failure to deny 
or otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 
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Findings of Fact 


1. Alan Stopek, respondent, is an individual who does business as Pleasant 
Valley Nursery and whose mailing address is 8375 87th Place South, Boynton 
Beach, Florida 33424. 

2. On or about November 24, 1989, respondent moved plants, with roots, 
which had soil attached to the roots of the plants, from the quarantined state 
of Florida, a generally infested area, to Maryland, a point outside of the 
regulated area without a certificate. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 301.81 et seq. 
Therefore, the following Order is issued. 
Order 
The respondent is hereby assessed a civil penalty of three hundred seventy- 


five dollars ($375.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing, and shall be final and effective thirty-five (35) days after service of 
this Decision and Order upon respondent, unless there is an appeal to the 


‘The complainant in this matter requested that respondent Stopek be assessed a civil 
penalty of seven hundred fifty dollars ($750). In accordance with In re Kaplinsky, 47 Agric. Dec. 
613 (1988), the civil penalty requested is reduced by one half. 
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Judicial Officer pursuant to section 1.145 of the rules of practice applicable to 
this proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final November 4, 1991.-Editor] 





CONSENT DECISIONS 


(Not published herein-Editor) 


AGRICULTURAL MARKETING AGREEMENT ACT 


Nordpol & Candita, Inc., a California corporation. AMAA Docket No. 
91-2. 8/2/91. 


H. D. Claxton, an individual; and Autumn Gold. AMAA Docket No. 91-1. 
9/12/91. 


Nuts Natural. AMAA Docket No. 90-2. 9/25/91. 


ANIMAL QUARANTINE AND RELATED LAWS 
James Alexander Rater. A.Q. Docket No. 91-8. 7/1/91. 
Van Joe Cooper. A.Q. Docket No. 91-21. 7/16/91. 
Russell Morin. A.Q. Docket No. 90-8. 7/31/91. 
Dell Hall. A.Q. Docket No. 91-22. 7/31/91. 
Norman Kolb. A.Q. Docket No. 91-10. 8/21/91. 
Terry Nichols. A.Q. Docket No. 91-7. 9/12/91. 
Quinn Cattle Company, Inc. A.Q. Docket No. 91-13. 10/21/91. 


Bobby Brawner. A.Q. Docket No. 91-34. 11/20/91. 


James D. Wilson and Ronald L. Smith. A.Q. Docket No. 90-35. 11/27/91. 


Neal Vaugh. A.Q. Docket No. 90-35. 12/13/91. 


Vickey L. Chambers d/b/a Featherland Pet Shop. A.Q. Docket No. 92-2. 
12/17/91. 
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Jackie Hamilton and Robert Parchman, d/b/a H & P Cattle Co. A.Q. 
Docket No. 91-31. 12/20/91. 


Israel Hernandez. A.Q. Docket No. 91-39. 12/30/91. 


Henry Wilson. A.Q. Docket No. 92-5. 12/30/91. 


ANIMAL WELFARE ACT 
Letha Hamilton. AWA Docket No. 91-28. 7/5/91. 
Mary Valentine-Balch. AWA Docket No. 91-9. 7/12/91. 
Leland J. Finley and Janice L. Finley. AWA Docket No. 91-36. 7/19/91. 


Gustave L. White III and Betty White, d/b/a Collins Exotic Animal 
Orphanage. AWA Docket No. 91-8. 7/26/91. 


Rickey W. Garrett. AWA Docket No. 91-20. 7/26/91. 


Francis Bobzien and Carla Bobzien, d/b/a B & C Kennels. AWA Docket 
No. 91-41. 8/1/91. 


Frank M. Marvin and Marvin’s Meats, Inc. AWA Docket No. 91-33. 
8/15/91. 


Anna Tibbetts. AWA Docket No. 91-11. 8/30/91. 


University of California at Santa Cruz. AWA Docket No. 91-15. 9/23/91. 


Esther Clark. AWA Docket No. 91-47. 9/24/91. 
Barbara Proctor and Ernest Proctor. AWA Docket No. 91-7. 9/27/91. 
Columbus Zoo. AWA Docket No. 90-42. 10/2/91. 


Molokai Ranch, Ltd., d/b/a/ Molokai Ranch Wildlife Park. AWA Docket 
No. 91-57. 10/22/91. 
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Sandra Beverlin Horn and Laurel Wilson. AWA Dockt No. 90-23. 10/23/91. 
Bhagavan Kevin Antle. AWA Docket No. 91-67. 10/23/91. 

Burlington Air Express, Inc. AWA Docket No. 91-16. 11/5/91. 

Elaine Scamman. AWA Docket No. 88-16. 12/4/91. 

Airport Couriers, Inc. AWA Docket No. 91-16. 12/17/91. 

Jorge Rosell and Caro Lou Rosell. AWA Docket No. 92-1. 12/20/91. 


Godwin’s Gatorland, Inc. AWA Docket No. 92-4. 12/26/91. 


BEEF PROMOTION AND RESEARCH ACT 


Gallagher Livestock, Inc. BPRA Docket No. 90-1. 10/10/91. 


FEDERAL MEAT INSPECTION ACT 
Morty Pride Meats, Inc. and Mortison B. Hudson. FMIA Docket No. 91-1. 
10/24/91. 
GRAIN STANDARDS ACT 


River Springs Cooperative. GSA Docket No. 91-7. 7/10/91. 


HORSE PROTECTION ACT 
Paul F. Turner and Harry W. Miliner. HPA Docket No. 91-184. 7/2/91. 


Eldridge Charles Cox and Rosalyn Hildebrand. HPA Docket No. 91-187. 
7/2/91. 


Ernest Duckworth. HPA Docket No. 91-177. 7/3/91. 
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Randall Copas. HPA Docket No. 91-142. 7/11/91. 

Judy Bingham. HPA Docket No. 91/176. 7/11/91. 

Roy Stephenson, Sr. HPA Docket No. 90-23. 7/12/91. 

Harold G. Stollings. HPA Docket No. 91-120. 7/12/91. 

Dwight Dunn. HPA Docket No. 91-189. 7/12/91. 

Ford Hacker. HPA Docket No. 91-194. 7/12/91. 

Perrin Caldwell, Jr. HPA Docket No. 90-47. 7/15/91. 

Nancy L. Hileman. HPA Docket No. 91-186. 7/15/91. 

Raymond Popp and Diana Popp. HPA Docket No. 91-22. 7/18/91. 
Forest E. Smith. HPA Docket No. 91-189. 7/18/91. 


David Mason. HPA Docket No. 91-165. 7/23/91. 


Roy Wagner and Robert Bollinger. HPA Docket No. 90-65. 7/31/91. 


D. H. Steenburn. HPA Docket No. 91-89. 8/1/91. 

Steve Green. HPA Docket No. 91-65. 8/2/91. 

Murray Balsam. HPA Docket No. 91-165. 8/6/91. 

Dorothy Schafer. HPA Docket No. 91-167. 8/8/91. 

Mickey Lassiter. HPA Docket No. 91-42. 8/12/91. 

Neal H. Givens. HPA Docket No. 91-6. 8/13/91. 

C. Dean Thomas and Beth Thomas. HPA Docket No. 91-141. 8/15/91. 


Kelly B. Chafin. HPA Docket No. 91-186. 8/15/91. 
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Ben F. Beard. HPA Docket No. 91-31. 8/16/91. 

Clarence White. HPA Docket No. 90-19. 8/30/91. 

Albert Brown. HPA Docket No. 91-50. 8/30/91. 

Jeannette Baucom. HPA Docket No. 91-69. 8/30/91. 

Sandra Huffman. HPA Docket No. 91-84. 8/30/91. 

Lynn Henry. HPA Docket No. 91-99. 8/30/91. 

Jay Sartain and Cindy Sartain. HPA Docket No. 91-156. 8/30/91. 


Scott Benham, Paul Hughes, and Donna Hughes. HPA Docket No. 90-50. 
9/5/91. 


Patrice E. Gill) HPA Docket No. 91-14. 9/10/91. 

Willie J. Cook. HPA Docket No. 90-59 & 90-63. 9/11/91. 

Terry Lunsford. HPA Docket No. 91-35. 9/11/91. 

Jim and Judy Wilkerson. HPA Docket No. 90-19 & 91-54. 9/13/91. 
Frank A. Witherspoon. HPA Docket No. 91-33. 9/18/91. 


Charles C. Witherspoon. HPA Docket Nos. 91-33 & 90-54. 9/18/91. 


Jimmy Smith and Billy Ball. HPA Docket Nos. 91-121. 9/18/91. 


G. L. Kennedy. HPA Docket No. 91-168. 9/18/91. 
Ronald Green, Sr. HPA Docket Nos. 90-17 & 91-104. 9/19/91. 
Larry Wheelon. HPA Docket Nos. 91-71 & 90-46. 9/19/91. 


Don Hancock. HPA Docket No. 91-53. 9/20/91. 
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Archie Brooks. HPA Docket No. 91-73. 9/20/91. 

Freida Webb Pearce. HPA Docket No. 91-46. 9/23/91. 

Joe Cotton. HPA Docket No. 91-145. 9/24/91. 

Kathleen Capps. HPA Docket No. 91-158. 9/24/91. 

Jeffrey L. Green and Joyce Green. HPA Docket No. 91-153. 9/27/91. 
Lonne Kuehn. HPA Docket No. 91-159. 9/27/91. 

Billy D. Howard. HPA Docket No. 91-109. 9/30/91. 

Donald Holt. HPA Docket No. 90-44. 10/2/91. 


Ronnie Tabor and Beth Tabor. HPA Docket No. 91-120. 10/2/91. 


Mike Hancock. HPA Docket No. 91-175. 10/2/91. 


Christopher P. Harper. HPA Docket No. 91-36. 10/3/91. 

Mann Ring. HPA Docket No. 91-53. 10/3/91. 

Gary Hollin. HPA Docket No. 91-55. 10/10/91. 

Milton E. Martin and Hobert E. Potter. HPA Docket No. 91-108. 10/16/91. 
Robert L. Scott and Marilyn N. Scott. HPA Docket No. 91-151. 10/21/91. 
James Freano. HPA Docket No. 91-172. 10/21/91. 

Bill H. Bailey. HPA Docket No. 91-204. 10/23/91. 
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